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UiaTED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA 
-acainst- 

WILLIAM ROVENDRO, CHRISTOPHER 
ESPINOSA and WILLIAM ROVrE, 

Def endaLiits 


A 


7.1 CSIM 7 

^ NOV 9 1971 


IlIDICTmTT 
Cr. No._ 


(Title 18 , U.S.C. 
§2313 and §2) 


THE GRAND JURY CHARGES; ^ 

On or about and between the l4th day of February, 

1971, and the 1st day of April, 1971, both dates being approxi¬ 
mate and inclusive, within the Eastern District of New Yorlc, 
the defendants VfILLIAH ROVENDRO, CHiUSTOPHER ESPINOSA and 
.WILLI/iM ROWE'did knowingly, v;llful3y and unlawfvilly recej.ve a 
stolen 1963 Buick automobile, PVIN No. 4'44378lll3 ^65 and 
TVIN No. 4437813 . 20269 , v.’hich had beeri transported in interstate 
commerce from Wooabridge Tovmship, Nr.: Jersey to Queens, New 
York, the defendants V/ILLIAM ilOV,i'3NDJiO, CHRI.OTOPNi.R ivjF3I.'0.:5A 
and UXLLI/v-M KCWE knov;ing the soj:;o to have been stolon, 

(Title i8. United States Code, §2312 and §2). 




A TliUE BILL. 


FORElLAIx 


United States Attorney 





UNITED 3TATEE DISTRICT COURT 

easter;j district op nr-/ york 


A 
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NOTICE OF APPEARANCE 
DOCKiJr NU!''iPER JZJLMlL^y 


-X 


United otstes oT AmericoL 
/. -vs- 

••(pleane print) 


DATED 


ED: 


_>/ f^/H 


DATE OF ARREST: fit _ 

.U EASE TAKE NOTICE, that I have been retained by 

w Si^r^tnt ■ ■l^fondar.t^ above naned. 



thereof who iy to tiy l.h5y 0 :iso and'whose wroroasional oncaseTn;nt 3 
are to b'' oonrldc.red In any aprlioatJc.; for adJourn!^ont. ) 


TO: United States Attorney 

Orti^inal filed In Clerk'r. Office 




EY: 


Uni ted ..'t'ltco j’)r',vrty'”C 1 erIc 


DAT/-;: 


LE./IS OR O.-g. 
CLERil 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OP NEW YORK 


-X 


UNITED STATES OP AMERICA, : 

- against - . : 71 CR 1147 

WILLIAM ROVENDRO, CHRISTOPHER x 

ESPINOSA and WILLIAM ROWE, 

Defendants. 

I 


United States Courthouse 
Brooklyn, New York 

April 17, 1972 
10:00 o'clock a.m. 


Before : 

HONORABLE LEO P. RAYPIEL, U. S. D. J. 


MICHAEL PICOZZI 
OPPICIAL COURT REPORTER 









appearances ; 


A 


7 


2 


ROBERT- A, MORSE, ESQ., 

United States Attorney for the 
Eastern District of New York 

BY: VINCENT J. FAVORITO, ESQ., 

Assistant United States Attorney 


MARTIN LIGHT, ESQ., 
Attorney for Defendants 
ROVENDRO and ESPINOSA 


MARK LANDSMAi;, ESQ., 
Attorney for Defendant Rov/e. 


* * * * 


y 
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A 8 

THE CLERK: United States against Rovendro. 
MR. FAVORITO; Good morning# your Honor. 

MR. LIGirP; Good morning, your Honor. 

MR. FAVORITO: The government is ready, your 


Honor. 


HR. LIGHT: The first application that I would 
make is I represented the defendants Rovendro and 
Espinosa in a State case in a State matter. In fact 
I was representing them in Queens on this identical 
charge when they were arrested which was a week after 
they already pled guilty to this charge. I handled 
the 2u:raignment. 

TT^- COURT: How long ago was that? 

MR. LIGHT: I believe in October. 

THE COURT: Are they serving a sentence under 

that now? 

MR. LIGHT: Yes. At that time I wasn't re¬ 
tained or hadn't received any money to represent them 
in the Federal case. However, I represented them in 
the State so I took the arraignment before the 
magistrate. I was under the impression they wouldn't 
bo charged or the government wouldn't go ahead being 
they took a plea of stealing the car in Queens and 

got time in jail. 

However, evidently I must have been misinformed 




) 






and we axe here today. ” ” 

I ask your Honor to consider having me appointe 
because there is no chance to receive any money £rom 

them. I never did receive any and what I did in the 
past I guess •— 

( 

THE COURT; What is your application? You 
want me to pass' upon the question of double jeopardy 
at this time? 

I^R. LIGHT: No. That would be within the 
next few minutes. 

THE COURT; Will I have to wait that long? . 

MR. LIGHT; I want to know if I can get 
appointed to represent them. 

THE COURT; If they are indigent, which very 
well may be the fact, and they are qualified for 
representation by assigned counsel, certainly I will 


do that. 


MR. LIGHT; I believe their wives and feunily 


are on welfare. 


THE COURT; That would seem to indicate that 

they are without moneys to engage counsel, or he is_ 

MR. LIGHT; Mr. Rovendro and Mr. Espinosa. 

THE COURT; I will assign you to represent 
them befojre this Court. 

MR. LIGHT: Yes. Now that I am their attorney. 


V 
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under assignment# I think Mr. Landsman and I would 
m£dce a motion or bring it to the Court's attention 
about a possible double jeopardy in that — I have 
the complaint from the Criminal Court of Mew York 
County of Queens which charges the three defendemts 
on April 1st, 1971 at or about 5:30 a.m. at a parking 
lot, Parking Lot 3 at JFK Airport, that the three of 
them were charged with stealing — criminal possess¬ 
ion of stolen property. The other charge possibly 
may have been burglary tools. And there — 

THE COURT; Burglaxry? 

MR. LIGHT; Burglaxry tools. I don't have the 
breakdown. All I have is the section. They are 
charged with grand larceny and criminal possession. 
That is in possession of a 1968 Buick which is 
identical to the one in the indictment that we have 
before you this morning. 

THE COURT; Now that you have been assigned 
to represent them by the Court, I am going to ask 
you to make formal motions to the Unibed States 
Attorney to dismiss the indictment in this Court on 
the grounds that the State has prosecuted and any 
such eunplification you find necessary and proper. 

MR. FAVORITO: I would oppose it on the 
grounds of double jeopardy. 





A 11 

THE COURT: Unless the government is pre¬ 
pared to act on that now, I am sure the government 
wants to check into it to see if the charges against 
them were related to their plea of guilty and thei^ 
present confinement was for the same offense. 

MR. FAVORITO: It wouldn't be the same offense. 
The indictment of this Court charges them with 
transportation in interstate commerce. 

MR. LIGHT: I think Mr. Favorite — 

THE COURT; That is drawing it quite thin, I 
think, and rather tenuous. That's why I asked that a 

formal motion be made and I will consider it and pass 
upon it. 

MR. FAVORITO: First of all, for the record, 

I was not aware that they were sentenced. I was not 
aware of the disposition that was pending at that 
time. I was aware of the fact they were arrested 
and not aware of the fact they were sentenced or 
what the sentence was. 

THE COURT: If the charge against them in the 
State Court was possession of burglars' tools and 
that is all that they wore charged with, of course 
that is not the same. 

MR. LIGHT: They were charged with stealing the 
car. I remember at the time of the arraignment in the 


r 


25 
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Coiirt on the second floor I stated to the magistrate 
that they pled guilty before the Judge in the State 
Court the week before they were arrested. They were 
arrested by the government eight months after the 
Queens case. Eight months after the Queens case 
they were first arrested by the government. Adn they 
pleaded guilty. 

MR. LANDSMAN: I might add, I cun assigned to 
the defendant Rowe, I might add that the identifica¬ 
tion number of the car is exactly the same in both 
complaints. 

THE COURT: What was the charge against them? 
If the charge was possession of a stolen automobile 
it may very well be there is substantial merit in 
the claim that proceeding against them in this Court 

I 

on the charge against them here would be double 
jeopardy. Prepare your motion papers and memoranda 
of law. It is a rather unusual situation. And of 
course serve your notice of motion and the accompany¬ 
ing papers on the United States Attorney and I 
expect to hoar argument on it and pass upon it. 

MR. LIGHT: May I just make one point to the 
Court which may alleviate everything? I enjoy having 
to go to the books and writing memoranda of law, but 


I have reasons to believe that the -- the defendants 
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seem to have told me that the same arresting officer 
that arrested them in Queens for the same car they 
are indicted for is in this Court* 

THE COURT: We don't decide cases such as this 
by statements made in open Court by someone* 

MR* LIGHT: If Mr* Favorito would speak to 
the arresting officer ~ 

THE COURT: Serve your notion papers* You can 
do no less than that and prep 2 u:e a msmorandisa of law* 
MR* LANDSMAN: V7e thought we might convince 
Mr* Favorito to go along with my motion* 

THE COURT: If you can manage to do that^ I 
will hear an application by the government* That is 
if you succeed* 

MR. FAVORITO: The government is prepared to 
go to trial this morning. 

THE COURT: I suggest that you look into it* 
MR. FAVORITO: I have been waiting for motion 
papers for some time and haven't received them up 
to this day. 

THE COURT: Shall we enter a plea of not guilty 
on behalf of the defendants? 

MR. LIGHT: Yes sir. How much time would 
your Honor — 

THE COURT: Do it as promptly as you can* You 


) 
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expect the Court to pass upon It within a few 
oinuteSf as Z believe you said ~ 

MR, LIGHT: I aa trying to look out for the 
defendants' benefit* They are under sentence and 
presently in Sing Sing Prison. 

TEE COURT: They arc not being prejudiced in 
any way if they are confined under the State Court 
sentence now. Which you say is for a crime which 
would make the charge here double jeopardy. 

Prepare your papers. 

MR. LIGHT: Would the defendants still bo in 
the custody of the marshals at West Street or returned 
to Sing Sing? This is one of their major concerns. 

THE COURT: Why is that a concern? 

MR. LIGHT: They told me this morning they are 
up at Sing Sing and they are going through certain 
classifications and they would rather bo up in Sing 
Sing making progress reither them at V7est Street. 

THE COURT: They should be returned imtil 
after you have made your motion. In the event they 
make parole —- 

MR, LIGHT: They just vent in, they won't 
bo out until '74, 

MR. FAVORITO: I am propeured to proceed to 
trial and I brought the owner of the motor vehicle. I 
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1 • - - 10 
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1 

would like to dispose of that testimony. Maybe we 


2 

can enter into a stipulation. 


3 

THE COURT: You say the government is ready to 

1 

4 

proceed to trial? 

1 

5 

MR. FAVORITO: Yes. 

1 

! 

6 

THE COURT; I have received the usual statement 


7 

of readiness. 


8 

THE CLERK; We had it ready for trial, your 


9 

Honor. 

r 

10 

THE COURT; Make your notion. 

J s 

i^\ 

11 

THE CLERK: They are to be returned to their 

% 

. 1 

1 

12 

place of confinement, your Honor? 

»! 

1 i 

13 

THE COURT; Yes. 

i ; 

! 

1 

14 

MR. FAVORITO: This matter has been adjourned? 

t 

15 

THE CLERK: Talk to counsel about the stipula¬ 

1 

1 

f 

( 1 

16 

tion. 

k 

f , 

I . 

17 

THE COURT; I suggest that you affix to your 

• 

M 

18 

motion papers certified'copies of the proceedings in 


19 

the State Court, 

! i 

{ , 

20 

MR. FAVORITO: The government would appreciate 

1 

’ i 
1 

21 

that. 


i 

1 

22 

MR. LIGHT: Absolutely, your Honor. 


1 

1 


* * * • 
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i 

23 
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24 
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■ 1 

25 

• 

\ 













694-6666 


I 

i 




A 16 




3»€u»r- K^u£ef 

%^^reeJy 

3&rccJi^ jy^. //-?^/ 


May 3, 1972 


i 

: 

I 

I 

I 

I 

I 

i 



Robert Morse, Esq. 

United States Attorney 
Eastern District of New York 
225 Cadman Plaza East 
Brooklyn, New York 11201 

Att: Vincent J. Favorite, Esq. 

Assistant U.S. Attorney 

Re: United States of America 

V. 

William Rov'^ndro, Christopher 
Espinosa and William Rowe 
71 CR 1147 


•Dear Mr. Favorite: 

Pursuant to our conversation, enclosed please 
find three extracts frera the Supreme Court, Queens 
County in regard to the above named defendants. As you 
can see from the transcripts, each defendant pleaded 
guilty on September 30, 1971 to criminal possession of 
stolen property in the second degree, a felony and on 
January 28, 1972, they were sentenced to one year in jail. 


I might add that all three defendants also pleaded 
guilty in the Supreme Court, Richmond County to other 
stoJnn car cases and the defendants Rovendro and Espinosa 
received three year sentences and the defendant Rowe re¬ 
ceived one year. 

If you have any questions, please give me a call. 


ML/i 
Encs. 


t 


ery truly yo rs, 




MARTIN LIGll 



I 

i 

I 

I 
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SUPREME COURT, QUEENS COUNTY 

CRB-UKAL TERM 

j.25-01 Queens Boulevard, 

Kew Gardens,N.Y. 11W.5 

April IB 1972 

CLERK »S OFFICE.19 

llwtnent No. 2347-71 (Q69B9/'52/95) 


Filed: Aug 5 1971 


I DO CEP.TIFY that it appears from an examination of the Records 
file in this office that the defendant was 

Indicted for Grand Larceny 2nd Degree 

Criminal Possession Stolen Property 1st Degree 
Illegal Possession Vehicle Identification Number Plate 
Criminal Possession Forged Ir.f^trument 2nd Degree {2cts) 
Unauthorized Use of Vehicle (2cts) 

Possession Lurglar’s Tools 



V 
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./IV ^ Soptemrier 30 ,^71 

That defendant was.convicted 


' the cr5j3c of Possession of Stolen Property 2nd Degree 


N 


on his own confession and plea of guilty* 
«X5«5CkbO&cX>£o«k^^ 




January 2S 1972 

That on...........19. 


e Honorable. 


ALB2RT H BOSCH 


.upon the aforesaid conviction, 


Justice of this Court, sentenced the defendant to. 
N»Y« City Correctional Institution for 1 year 


A TRUE EXTR.-vCT FROM THE MINUTES. 


Clerk of C 




r£t. : 
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SUPREr^E COURT, QUEENS COUNTY 

CRIMINAL TERM 

125-01 Queens Boulevard, 

Kev/ Oar(l 0 nn,N.y. 11E15 


April IB 1972 

CLERK'S OFFICE.19 1 


lictment No. 2347-71 (Q 6990 / 93 / 96 ) 


J PEOPLE 0? THE STATE OF NEW YORK 
against 

CHRIv^TOPHER ESPINOSA 

Defendant 


Filed: Aug 5 1971 


I DO CERTIFY that it appears from an examination of the Records 
file In this office that the defendant was 

Indicted for Grand Larceny 2nd Degree 

Criminal Possession Stolen Property 1st Degree 
Illegal Possession Vehicle Identification Number Plate 
Criminal Possession Forged In'trunent 2nd Degree (2cts) 
Unauthorized Use of Vehicle (2cts) 

Possession Durglar's Tools 
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Septem: er 30 . 71 . . ^ 

That defendant was convicted 

Criminal Possession of Stolen Property 2nd Degree 
the crine of........ 


t 

i 

« 

. ... 1 

>n his own confession and plea of guilty* ■ 

# 

x. ^o±tcxxxdbcax:S3axr»xx j 

I 

January 28 1972 ^ , 

That on..t**...*...*19.»*•••upon the aforesaid conviction, 

ALB3RT H BOSCH 

; Honorable...********. •***.•***••**.••**•.*••***, 

I istice of this Court, sentenced the defendant to**************** 

N*Y* City Correctional Institution for 1 year 


A TRUE EiTIt/.C? FROM THE MINUTES* 
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’SUPREME COURT, QUEFJNS COUNTY 

criminal term 

125-01 Quegns Boulevard, 

Kew Gardens,N.Y. 11U.5 


April IS 1972 

CLERK'S OFFICE.19 

dictment No* 23^7-71 {Q69SS/91/94) 


E PEOPLE OF THE STATE OF NEW YORK: 

against : 

WILLIAM ROWE \ 

• 

: 

' Defendant : 


I DO CERTIFY that it appears from an examination of the Records 
i file in this office that the defendant was 

Indicted for « „ o t o .. T^ 

Grand Larceny 2nd Degree 

Criminal Possession Stolen Property 1st Degree 
Illegal Possession Vehicle Identification Plate 
Criminal Possession Forged Instrument 2nd Degree (2cts) 
Unauthorized Use of Vehicle {2cts) 

Possession Burglar's Tools 


Piled: 


Aug 5 1971 . 





V 
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That defendant was convicted 

th-® crime of. Possession Stolen Property 2nd Degree 


)n his own confession and plea of guilty. 

That on.tf^li'frr.•^••?7..19...**.upQn the Aforesaid conviction, 

, ALBERT H BOSCH 
e Honorable.. 

Justice of this Court, sentenced the defendant to................ 

N.Y, City Correctional Institutiou 1 year 
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(The follov;inn took place in chambers.) 
THE COURT: (Addressing Reporter) 

Suppose you first get the appearances. 

I would like counse) to state whom 
they represent. 

I believe you represent two of the 
defendants now. K\at are their names? 

.••■R. Pn::'iriCER: novondro and Espinosa. 
TiJE COURT; I see. 

And you, sir? ♦ 

.iH. L7.iJDGrA?J: iXark 7-. Landsman. 

I represent the defendant Rov;e. 

V.illifjf. I’ov.’e. 


ll’E COLT.'I: You liavc been hero all r.orning, 
:5R. L7viJbdMA!3: I liave, your Honor. 

'jiMJ-i COURT: 7>nd I wcint to corpliiient you 
«... your patience and fortitude. 

MU. LAIJIjG.m/.N : Tlinnh you, sir. 

VIII, COIT.V; \dvrch I sliaro, ljut my modesty 
1)1 ov..'!!tf. 1 ’e froi:> cl'.vellj.ng on it at any great 
Icfiif.'tli, mindful and consi.stont with the recent 
opinion liy the Chief :iu.;tice of the United States 
tupren f' Court, and 'S tliouglit that thi.n - - on the 
I aof '•.•hilt T Knew aliout this case, r;ay lend 
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itself to soire disposition. I am not inviting 
it and 1 am making no promises of any kind or 
nature v/hatr.oover. It's ry feeling in the 
matter of sentence - - apart from the fact that 
I understand that all three - - but at least two 
of the defendants are presently confined in the 
State Court. 

MR. PPr.MIIIGIIR: My two clients. 

THE COURT: In a state institution. 

MR. PRE’lIHCr.R: Yes. Sing Sing. 

Rovendro and Espinosa are both still 

in jail. 

THf: COURT: Yes. And that the sentence 
dI'posed upon tliem were five years in prison. 

Is that correct? 

MR. rPTMINCFR: No, Judge. It was - - 
they *are sorving sentences for - - in this case 
it v.’os one year. And they have already served 
their tire. Tlioy are now on a - - I think tlicy 
not onr‘, one and tJiree. 

MR. LA!;OSMAN: One. three, three,to 
r.(?rvc concurrently. 

Till: COURT: Nell then, the criminal code - 
thr-y have added soiro type of punishrent with 


I 
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2 

which wo are not fairdliar - - there's been a 




3 

recent change, tut, in any event, they are 


1 


4 

confined. 


1. 


5 

MR. PPjiMIlJGEP.: Yes. 

j 

1 

f 

% { 


6 

MR. LA'IDSMTVM: Well, you see, your Honor, 



7 

what happened v;as sii?ply this. They all three 

\ 

\ 
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pleaded to felonies in the State Court, E Felony. 

r 


9 

TKK COURT: A particular - - 

1 

1 , 

) i 


10 

MR. L/.I'JDJiMTu'1: 7\n E Felony, which is the 
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lov/cst class of felonies. And based on those 

t 

( 

! 
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p>leas the court sentenced them to one year in 

1 


13 

prison each. 

f 
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.'low. Rove, ry client, did ten and a half 
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ironths of liis year and he is nov/ out. 

1 



16 

Tin- COURT; On parole? 

1 

\ 

\ 

1 


r 

17 

MR. L,VlDSflAN: Well, I think he's out - - 



18 

finished. Re got tiro off for gc)Od behavior. 

j 


19 

The ton and a half ronths is practically the time. 

1 

i 

[ 

1 

1 
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Rovondro and I.spinosa hiivo done their year on 
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this and they arc still in jail on other crimes 



4 . 4 

that they have bocm sentenced on. Tiut all three 

1 

\ 
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pl('adod to felonies and vere sentenced and 

1 
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served thc-ir ti’.ne on - - you know, on this very 

• 
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.si tuati on. 
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Tllli COURT: Is there anything specific 
about the duration of the rer.ainder of the 
punishirent? 

KK.. LAilDSf'iArJ: Hovendro and Espinosa - - 
well, as I understand it, there were other 
crircs that they v;erc charged with having 
nothing to do v;ith this - - which they v;erc 
sentenced on. The scnten.ce is to run concurrently. 
They \/cre given, as far as I know, three years on 
one and tlirce years on another, arid one year on 
this, all to serve consecutively. Tlioy are part¬ 
way tlirouyh their throe-year sentence. 

Ti:i: COURT: Is tlicir background - - is 
their cr.ir.lnal background lii;.itcd to t'nose ratters 
you refer to or do they have otlior crininal records 

I'll. LAIlDUMrci; \.’all, I can't speak for 
r:ovondro and ’'spinosa. They arc not angels. 

Tlicy liav^. records. 

rove, I thin);, has a one j^rior felony 
hcicl: in 'C?.. Kut T thin); - - 
COURT: '53V 

^•u. i./V.’n: v,Ag. ’C3. 

r;T;'.‘‘ O'M’.TRl,’: Vour Honor, J have tlreir 
atri.;5;t rc'certh; ht.TO. 










MR. L7»NDS!1A1^: The U.S. Attorney - •• 

ThE COURT: Ac you gcntlercn xr.ust know. 
Section 659, v/hich is sorewhat sirrilar to the 
crjie chanjeU in 2312 - - except that it's 
confined to docunonts, but does involve interstate 
of course, charges an offense sii-ilar to the 
offense - - the State Court offense involved in 
this very case except for the fact that this - - 
the State Court case probably charges possession 
o' goods known to have been stolen. 

MR. LA!JDr.:*.VJ: That's it. 

THE COURT: Wither, regard to whether 
they v/erc noving in interstate cor.merce or not. 

x'^JR. LArJC'r'AN: Right. Ive understand the 
dif f creiice. 

TUn COURT; 655 of Title IS of the code 
specifically provides - - and, incidentally, the 
statute is considerably longer than 2312 for a 
nurber of reasons - - specifically provides that 
if the sane acts charged in C59 or the same chief 
act, let's call it, is charged in a State Court 
action niui there is a conviction and punishrr.ent, 
that tliat is a bar to prosecution in the Federal 
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That’s not true of 2312, although it 
would seem on the face of it that perhaps it 
should be. But the U.S. Gunrer.c Court found 
otherwise. And probably because of the fact 
that it was designed to focus attention on 
material that was stolen or possessed with 
knowledge of its stolen character v/hile roving 
in or which had moved in interstate and foreign 
commerce. 

For that reason it occurred to re that 
perhaps I might be in a position, without raking 
any promises or guarantees of any kind or nature 
v;hatsoovcr, that I would - - and this I do 
promise - - take into serious account the fact 
that the act charged v/as similar in character 
and nature and actually involved the particular 
item or items which are charged v:ith having been 
involved ih 2312 as against these three defendant 

And I thought that if you hadn't talked 
to your clients about this - - I am addressing 
myself to both of you - - that you might want to 
talk to them /ibout it without giving them any 
Hiore fissurances than I have given you and v/ithout 
giving any specific promises about concurrence of 
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sentence, for one reason anong others, that 
it would be very difficult to do it in this 
case anyhev; because the tenure - - not the 
tenure, but the Icngtn of the sentence that 
those t\/o are now serving is in limbo, 
indefinite. 

Mil. rnL:-‘IMCLP.: I am not so sure because 
they v;erc sentenced - - rr.y clients were sentenced 

- - r.ovondro concurrently of three, three, one. 

I don't know which year they served first, 
whether they served the three first and then the 
one, or the one f.rst and then the three. It was 
concurrent sentences tlwjt they are serving now of 

- - \.'hich these facts constitute one year to be 
served concurrently v/i ch two other three-year 
sentences. 

THi: COURT: If tlioy arc to be served 
concurrently, their total cannot be any higher 
total than tlircc. 

MR. Pr.LKIKGLR: They still have about 
tv.'o years. 

Tin; COURT: r»ut I am concerned - - and 
t!»i:: is t!»e reason v/liy 1 ray I r.a'.e no pror.i.sos - 
t asi; coricern«:tl with the fact that that r.iay be 
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taken by the Kew York Etate Parole Board 
which - - v/hose powers and privileoes - - and, 
incicontally, I understand they have exercised 
“ “ their actions have been liberalized con— 
siderably in the last few years. Now, you 
gcntlerion nay know rr»ore about it because your 

practice in the Etate Court Is quite extensive, 

1 

I understand. I don't know when the three years 
would be up even if they served all of it less 
good behavior. 

MR. L/vNDEMAN : Viell, of course, your 
Honor, that applies to iMr. Preriinger's two 
clients. My nan has already served his tii'ic. 
i.c s out. He's finished. He did ton and a 
half lonths of a 12-nonth sentence. He's not 
on parole. He's paid his debt to society and 
he's out. Eo there would be no question of 
any concurrent sentence with hin. 

Tlir. COURT: That's right. I didn't know 
t)ial; until you told it to P'e. 

MR. Li'jNOHMiAIJ: Of course, that's sone- 
thing fov n.c - - I an sure that you know ho 
will 1 (> in wluin I discuss vliat your Honor 
sugcjer.ls. 








THE COURT: When you say they are no 
angels - - and I wasn't ready to characterize 
them as angels in any event - - 

MR. PREMINGER: May I see that? 

THE COURT: How about your client 
particularly, without referring to all three 
of them? 

MISS O'nr.TEM: Your Honor, vro do have 
the arrest sheet. This is Mr. Rowe's. 

MR. LAZ-IDSKAIJ: That's ir.y client, your 

Honor. 

THE COURT: Tlicy have a tendency of 
repeating here. 

MISS O'HRIEN: Yes, your Honor. 

THE COURT: In those forms. 

!1R. L7\ND.j:'A:i : You have to v/atch the date. 

THE COURT: Yes, I knov;. VTiich is the 
one - - I see this William Powe, 4/29/CC. 

Can't he the one. Sing Sing Prison, one to two 
years. 

MR. LAHDSMA!:: That v;ould be the felony, 
the prior felony that I mentioned. 

THi: COURT: I see. 

Ml?. EAMDEMAH: The rest nhoxjld be all 
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THE COURT; All misdomeanors? 

MR. LANDSMAN; Up until the Queens 
plea, which is the one he did time on. I 
don't know when this rap sheet was gotten. 

It may have been v;hen they were inuu.cted or 
arrested. 

MISS O'BRIF.N; It should contain the 
Queens arrest. 

THE COURT; Another thing I would like 
to ask of you gentlemen - - you don't have to 
ansv/er this if you choose not to - - is hov/ 
long do you think your case v.’ould take. I've 
got some cor.jnitnents v;hich I needn't go into 
at the r.oinent for next v;eek, the nature and 
character of v;hich is such that I v;as prompted 
to call you gcntlcnon in for that very reason. 
I don't 1 nov; hcv/ long your case v;ould take 
because I was turning over in m.y mind the - - 
taking it because of this delay, and I suppose 
Mr. I’ror.inger v/ould Wcant to confer v;ith his 
clionts . 

MR. PREMINGER: V/c have already done 
that, sort of anticipating this conference. 













We were qoing to ask for a confaronce with you. 

THE COURT: Is that so? 

MR. LANDSMAN: Dcfore wc to the 

clients. And there is anothe lity 

which ray n^ake your v;hole tire problcr. root. 

Wc r.ay be - - even if we go to trial, v/e n^ay 
end up \/aiving a jury on tliis thing. This is 
wliat v/c were conterploting. 

But, frankly, spcar.inq for r.y own 
client, he would be disposed to taking a plea 
on this case. Of cour.se, as you say, your 
Honor, you irakc no pro:.; scs and v;e have no way 
of l.nov.'incj, and I certainly do not intend to 
toll r.y client anything about v.’hat arc the 
probabilities iiccause he knov/s in a federal 
court there is no such thing. 

THE COURT: V.'cll, I wouldn't say there 
are none at all. Tnit I had radc it a practice 
over the years - - and there hav. been many - - 
to refrain fror.: saying anything v.*hicl» can be 

J 

brought to the hno\/lcdgo and attention of a 
defendant in advance of a sentence os to v/)\at 
I ai.i li]:t!Jy to do b.-'causo T don't t)>ink it'.s 
\/i si* for a judge to gi ve a defendant facing a 
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sentence an opportunity to tell his eonfrero 
or fellow angels, "All I am going to get is 
so-and-so." That is something that I think 
ought to be known only to the sentencing court. 

Hov/, of course, the tir . ement is 
has helped a lot if there is /er. Because 

ve spend time with picking a jury, opening and 
summing u?. And we would like to avoid that 
under a string of circumstances as I an speaKing 
of in this case. But the choice is yours. 

MR. l;'A’DS:‘AN: Of course. 

THE COURT: Your client. But I am 

speaking through you. 

MR. LAUDS ha: J: Yes. 

MR. PREMINGUn: Judge, it would seem to 
r,e that there is - - the question is a legal 
question anyway and in ‘the trying of the case - - 
it's whether recent possession is enough to 
infer - - for the governnent to be able to 
prove the interstate coir.nerce or the interstate 
aspect of this case. And I think it s a legal 

question anyway. 

Mir.S O'Didr.tl: If I may - “ 

Tin: COURT: Do you expect that it will 













be difficult in the face of the clear language 
stated in the indictrent? I am assuming they 
can prove it. 

MISS O'ERIEN: Your Honor, I can. 

THE COURT: It moved from Jersey to 
Ne\; York or vice versa, v/hichever the case was, 

MR. PREMINGl’n; It's tv;o months later now. 

MISS O'DRIEN: Your Honor, it is my 
understanding of the lav/ that the government has 
the burden of showing that the defendant knew 
that this \/as stolen, but not that they knew 
it was stolen fren interstate. That is why 
Mr. Preminger has the problem. 

THE COURT; We have provisions in the 
cases and very - - almost invariably given 
instructions by the court as to Vr'hether possession 
of soiiethinq recently stolen r.ay be knov/lcdge or 
- - knowledge of a stolen nature or of articles 
recently stolon, and riay be inferred froin 
surrounding circumstances and facts in the case. 

Tlist's - - but, however, I don't want to say 
anyt.hing i/hich r^ay r.-ako cither of you feel that 
1 an suqgesti Tic; anythinej. I am not. 

MR. LAtlDSMAb*: Ho, your Honor, That is 
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not - - 

THE COURT: Not at all. 

MR. L/uNDSM7vN: Mot at all. 

THE COURT: These arc not our most 
serious cases. 

MR. L7itJDriMA!i: llo. I would say not. 

MISS O'BRIEN: Your Honor, v/ould you 
want the arrest records of the other tv;o 
individuals? 

THE COURT: Yes. 

\tell, really, this isn't iniportant 
because the inforrcttion has been obtained by 
counsel already. 

MISS OT.RIEN; Fine. 

THP: COURT: So I am maV.ing no proniiscs. 

MIES O'BRIEN: I just thought if you 
v/antcd it. 

THE COURT: .So if you wish to spend 
a little tine taDcing and deciding about your 
waiver of a )ury trial - - if that is v/hat 
your v.’jsh is, vi will do it. 

MR. PR1;{1INCER: 0):ny. Lat me adjourn 
to ny private offices. 

THE COURT: All right. 
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(Recess taken.) | 

•(The following took place In open court.) 

THE COURT: Yes, Mr. Landsman. 

MR. LANDSiVAN: Yes, your Honor. 

Your Honor, the defendant William Rowe 
who I represent has authorized ne to offer to 
change his plea of not guilty to the indictment 
and change it to a plea of guilty to the one 
count contained in the indictment. 

THU COURT: fir. Rowe, you have heard 
what Mr. Landsman said in your behalf, that 
you wish tc v.’itlidrav; the plea of not guilty 
heretofore entered and substitute a pica of 
guilty to the indictment. Is that correct? 

THE UrrEWDAMT ROWE: Yes, sir. 

THE COURT: Keep your voice up. 

THE DEFEIJDANT ROWE; Yes, sir. 

THE COURT; Is that your wish? 

THE DEFENDANT POWE; Yes, sir. 

THE COURT; I am going to read to you 
v;hat the indictm.ont cliarges you with having 
done so tliat you may know what it is you are 
plcacling guilty to. 

The indictj.'ont chnrg»?n that on or 
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about and between the 14th day of February# 

1971 and the 1st day of April# 1971# both 
dates being approxiirate and inclusive, within 
the Eastern District of Hew York - - that is, 
this district “ - the defendant V7ILLIAM ROV-te - - 
that is, you - - did knowingly# wilfully and 
unlav;fully receive a stolen 1968 Buick autorobilo, 
PVIH Ho. 4443781113765 and TVIN IIo. 443781120269# 
which had been transported in interstate cop'jnerce 
frorri iJoodbridge Tovmship, Hev/ Jersey to Oueens# 

Hew York, the defendants WILLIAJS ROVEHDRO# 
CliKISTOPIIER rSPIH’OSA and WILLIAM RO'./E kno\/ing the 
sar.o to have been stolen. 

Tlio incictn.cnt charges you v;ith a 
violation of Ecction 2312 of Title 18 and Section 
2 of Title 18 of tlie United States Code. 

IJov/, did you conmit the act charged or 
participate in the cor.-jrission of the acts charged 
in the indictnicnt which I have just road? 

TEE Dr.ri'.KDAET RO’HE: Yes# sir. 

THE COURT; Are you pleading guilty 
because of t!iat fact? 

TEE lJi:i ENUATJT WM'.: Yen, sir. 

Till: COUr.T; Hov/, you know you l;avc a 
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right to a public trial before a jury and 

1 

by entering your pica you have waived that 
right. Do you understand that? 

THE DEFENDANT ROWE: Yes. 

THE COURT: Do you know that as a 
result of your plea of guilty t’. ■ court would 
liavo the right to irposc a renu- • e of as long 
as five years or a fine of as iruch as $5,000 
or both the fine and the sentence? 'Ao you 
understand that? 

THE DLEI’A’DANT ROWE: Ycs, sir. 

THE COURT: Keep your voice up. 

THE DEFEMDAHT POWE: Yes, S\r. 

THE COURT; Ycs. llai; anybody, whether 
it's been Mr. Landsman, the U..*:. Attorney, the 
Court or anybody else, riadc any proiriscs to you 

* k 

as to v.hat the specific sentence to be imposed 
upon you r-ay be, the nature and the extent of it? 
Tiii: DEFENDANT KOV.'E: No, sir. 

THE COURT: Is your plea entirely 
voluntary? 

THE Di riiNDANT ROWE: Yes, sir. 

TE'E COE'PT: Tlio plea is accepted. 

Mir:s O'luaiN: Your Honor, I - - can you 


* V 
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give the penalties for this crime? 

MR. LANDSMAN: He did. 

HISS O'BRIEN: I am sorry. 

MR. LANDSMiAN : Your Honor went over 
the penalties. 

I say you wont over the penalties. 

THE COURT: Of course. 

MISS O'LRIEM: I am. sorry. I didn't 

r* 

hear it. 

THE COURT: I think I did. 

MR. LANDS.'IAU: Yes. ' I remember five 
years and 5,000. 

THE COURT; Wiat is the bail situation? 

MISS O'liRIEN: The defendant - - 
MR. LANDSMAN; The defendant is out on 
a $10,000 bond. 

THE COURT: I will continue the bail. 

MR. LAilD.SMAN; Thank you. 

MISS O'LRIEN; No objection. 

THE COURT:•Surely. 

MISS O'LRIEN: Thank you. 

THE CLERK: Probation is right there. 

MR. la: I ns MAM: Yes. 

• THE COURT: Will you cone up, Mr. Preminger, 
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Under some circumstances an attorney 
who represents more than one defendant jointly 
charged v;ith the commission of a crime may 
feel - - or whether he feels that way or not, 
may really be representing tv/o people whose 
interests are in conflict uith each other. 

You kno\; the facts and circumstances here. A 
reading of the indictment may even have indicated 
it. But I want you to state whether you may 
proceed to represent both of them. 

KR. PFEMIMCrR: Judge, from my knov/ledge 
of the case I do not think that representing 
both clients v.'ould in any way constitute a 
conflict. 

THE COURT: Yes. That may very well be 
so. If you say so, I assume you feel that way. 

MR. PREMIHGER; I do, Judge. 

Tin; COURT: All right. Arc wo ready 
to proceed? 

THE CLEP.!': f'r. Preminger, please produce 
your clients for a it orient. 

MP.. Pld.r.IlJ'jHR; Coi!.e to the bench. 

THE COURT: Mr. Espinosa and Mr. Povendro. 
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I assume you heard what I said to 

1 

Mr. Prvsminger, your attorney, respecting ' 

the possibility of a conflict of interest. 

He tells n;e - - and I have reason to believe 
that as he says there is no conflict of interest. 
You are the defendants in this case. If you 
feel that way about it, you may state so to the 
court, and if you fail to do jo, I assume that 
you agree \.’ith Mr. Preminger, that there is no 
conflict of interest which would prevent him 
from representing both of you. 

What is your answer to that? 

DEFbllD/VJT KOVEriDP.O: I think I - - I 
think I'd like to have another lawyer present. 

TKi; COURT: I am afraid I didn't hear you. 
DUFKUrAUT ROVFIIDRO; I think we would like 
to have tv/o lav^yers. 

OFFUflDAMT LLTIUOSA; Different lawyer a 

piece. 

TliF. COURT: All right. 

And your nar.e is what? 

DUFL'.NDArJV Uf.FIhOSA : UsJpinosa. 

Till' COURT' Have you ever made any 
comment witli respect to that before? 
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DEFENDANT ESPINOSA; I never planned 
on going to trial. I had no intention 

MR. PREMINGER; He has told me in 
charr±)crs, Judge, the fact that we are going 
to trial nov; is a conplete surprise to him 
because he had alv;ays felt that since - - what 
had happened before, that this case v;ould 
never go to trial; that this case v/ould somehow 
bo disposed of •‘ither by being dismissed or a 
v’aivor. And he's at a - - it's a great surprise 
now that it's really going to trial. 

THE COURT: Yes.' You, Mr. Preminger, 
are assigned or are you here - - 

r.R. PREMINGER; That's right. 

THE COURT: I see. Under those - - 
MR. PREMINGER: Mr. Light was retained 
for those defendants for a private matter in 
Oucens. Lut it was^assigned here by the court. 

THE COURT: Has any order or form or 
official assignment of you been made in this 
case? 


fU(. PRHiVINCER: 1 think Mr. Light was 
assigned. /\nd lie is engaged. And in my 
conference witli the; court - - 
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TllE COURT: I think the appearance 
before the magintrate - - or rather the 
nirutes of the proceedings before the iragistrate 
would indicate that he was retained counsel. 

DEFENDANT ESPITIOSA: Ke was retained, 
but then v:c went to jail and v;e couldn't pay him. 

THE COURT: 'that's that? 

DEFEMD7^^•T ESPIHOPA; He was retained’, 
but then v?e went to jail on the other case and 
he asked your Honor if v;e couldn't pay any 
rorc - - he asked your Honor to appoint him. 

THE COURT: Wan he assigned to represent 
you when you appeared before the magistrate? 

DKFETIDTVi-’.T EEPIIJOS/’'.: He was retained 

tlien. 

THE COURT: Was he to your kno’vledgo 
ever assigned in any other matter in this court? 

DEFEMDAHT rEPINOSA: Yes. 

DEFF.IIDAMT POVFHDPO: Yes. 

THE COURT:. When was that? 

DHFFMPA’IT ROVT’HPP.O: When we appeared 
last Ajjri 1 in front of you. 

Till' COURT: V.'ar. that at the tir.e v/hen 
yovi \/.jrc arraigned on the inclictront? 
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DEFKIIDANT rma.NDRO: Yes. 

DEFEJlDAIiT ESPIMOSA; Yes, sir. 

THE COURT: I3ov;, v/hy doesn't the 
file have anything like that? 

THE CLERK: I don't have any record of it. 

THE COURT: Do you think you night find 

it here? 

THE CLERK: Tliis is blank. 

HR. PREKTRCER: They are all blanks 
before you fill then out. 

THE COURT: Is that the one assigning you? 

Tin: CLERK: It's blank. 

nR. PPJ:I'I.!3C]J.R: But I found it in the 
file v;ith the indictrent. 

THE COURT: 'Kill you look through the 
file, this file, see if it's here? f.aybo it 
\;a5 Mislaid. 

THE CLERi'v: There is a notice of 
appearance in which ‘Ir. Light says he's boon 
retained. 

THi: COURT: Eov.', here is a notice of 
appearance in v/liich Mr. Light soya he was 
retained to rcfirescnt Mr. I'.ovcndro. 

TEL CEl.RE: Rovcndro and Espinosa. 
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Both of then. 

THE COURT: I think there is one naure. 

THE CLERK: There are two names. 

MR. PREMINGER: Was that in the 
magistrate's office? 

THE COURT: Did you pay Mr. Light a fee 
in this case? 

DEFENDATIT ESPINOSA: No. 

DEFENDANT ROVFNDRO: No. 

THE COURT: You did not? 

DEFENDANT ESPINOSA: No. 

THE COURT: Did you agree to pay him a fee? 

DEFEND;i2;T RO'.TMDRO: No, your Honor. 

THE COURT: You both answered. What 
v;a are trying to find out is whether it would 
be advisable - - and it v/ould appear to be so 
- - that v;u assign or ask you to retain another 
lawyer. 

Obviously - - you arc Mr. Rovendro and 
you arc Mr. Espinosa. If you take the position 
that you feel you ought to have separate lawyers, 
obviously your co-defondant doesn't have to 
sugcjcst that to the court because you have done 
it for both of you by saying that. 
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DEFENDANT ESPINOSA; Yea, 

THE CLERK: There is nothing in the file. 

THE COURT; VJell, there is nothing in 
the file to indicate that any attorney was 
assigned to represent you. 

I am going to ask you a couple of 
questions. Are you financially in a position 
to engage the services of a lawyer for this case? 

DEFEHD7»HT ESPINOSA; No, your Honor. 

THE COURT; The answer is, no? 

DEFENDANT ESPINOSA; No. 

THE COURT; V7hat do you do for a living? 

DEFENDANT ESPINOSA; I'm incarcerated. 

THE COURT: I want you to speak louder. 

DEFENDANT ESPINOSA: I'm incarcerated 
at Comstock, at Great Meadows Institution 
Correctional Facility, Comstock, New York. 

THE COURT: What is the last job you have 
had and wnen was it? 

DEFENDANT ESPIIJOSA; In 1970. 

THE COURT: 1970. Does that mean you 
have now been unemployed since 1970? 

DEFENDANT ESPINOSA; Yes, sir, your Honor. 


'71, I mean. 
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THE COURT: Is that because you have 

been confined since 1970 in part? 

DEFENDANT ESPINOSA: Yes, your Honor. 

In part. 

THE COURT: All right. Where do you 

reside? 

DEFENDANT ESPINOSA; 780 Henderson Avenue, 
Staten Island. 

THE COURT: Are you married or single? 
DEFENDANT ESPINOSA; Married, your Honor. 
THE COURT: Do you have a family? 
DEFENDANT ESPINOSA: Yes, your Honor. 

THE COURT: In addition to your wife? 
DEFENDANT ESPINOSA: Excuse me. 

THE COURT: In addition to your wife? 

Do you have children? 

DEFENDANT ESPINOSA: YCS. 

THE COURT: How many? 

DEFENDANT ESPINOSA: Three. 

THE COURT; V.’ho maintains and supports 

them? 

DEFENDANT ESPINOSA; The Welfare, your 

Honor. 


THE COURT; On Welfare. Hov; long have 






they been on Welfare? 
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DEFENDANT ESPINOSA: Since 19 - ' 

THE COURT: Approximately. 

DEFENDANT ESPINOSA: 1970. Yes. 

Right before that. 

THE COURT; Do you have a bank account? 

DEFENDANT ESPINOSA: Ho, your Honor. 

THE COURT; Do you own any real estate? 

DEFENDAJ^T ESPINOSA: No, your Honor. 

THE COURT: Do you have an automobile? 

DEFENDATIT ESPINOSA: No, your Honor. 

THE COURT: Do you have any securities 
or stock of any kind? 

DEFENDANT ESPINOSA: No, your Honor. 

THE COURT: I think you are legally 
eligible for appointment by the court for 
assigniront of an attorney to represent you in 
this case. 

Do you have your list there? 

MR. PREMINGER: Docs your Honor plan to 
do the came thing - - 

THE COURT: What's that? 

MR. PRi'MINGl'.R: - - for Mr. Rovendro? 
V/ill he have assigned counsel, too? 


i 
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THE COURT: If his financial position 
is the same as Mr. Espinosa, obviously I will 
name somebody to represent him and obviously 
- - quite as obviously it will be you. I do 
want to ask him the same questions though. 

Before I decide to do so, since there 
is no indication of the fact that you have 
been assigned officially in this case - 

MR. PREMINGER: v;g 11, Judge, actually 
Mr. Light I think has been assigned. And the 
reason that I am here nov; is because Mr. Light 
is actually engaged. In the event that Mr. 

Light - that this case gets adjourned for any 

length of time because of new counsel coning in, 
my feeling is that Mr. Light would be available 
to try this case, and in which event I think 
that Mr. Rovendro would probably feel more - - 
have jnore confidence since Mr. Light is more 
familiar with this case than I am. 

Is that true? 

DEFENDANT ROVENDRO: Yes. 

THE COURT: Defendants charged with a 
crime when they have counsel assigned to them - 


MR. PRI:MIHGER: Ycs. 
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THE COURT; (Continuing) - - don't have | 

1 

the right under the Criminal Justice Act - - ' 

don't have the right to select their ovm attorneys. 
However, for whatever it may be worth, he could 
hardly do better than having you represent him. 

MR. PREMINGER: Thank you very much. 

I appreciate that. 

THE COURT: And Mr. Light is not here. 

You have had an opportunity to familiarize your¬ 
self in some respect - - 

MR. PREMINGER: Yes, Judge. 

THE COURT: (Continuing) — with the case. 

The case will have to go over. 

MR. PREMINGER: What I am really doing is 
asking for the - - in the event that the case 
does go over and Mr. Light is availcible to try it 
- - because regardless of who is assigned, either 
one, since we are partners - - 

THE COURT: I am not assigning a partnership. 
MR. PREMINGER; Oh, I see. 

THE COURT: I am assigning you. If you 
should ask to be relieved and offer a good reason 
for it, I might then - - I prdbably then would 
redesignate Mr. Light. 
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MR. PREMINGER: I see. 

Thank you very much. 

THE COURT: All right. I am going to 
assign Mr. Albert Brackley, who is a very 
capable lawyer, who has tried many cases before 
this court. His office is at 44 Court Street 
in Brooklyn. 

Mr. Cohen, my law clerk, will communicate 
with him, tell him of his designation by the • 
court as the attorney for the co-defendant. And 
he will be requested to communicate with the 
defendant for the purpose of conferring with him 
in preparation for trial. 

Now, where is he confined if at all? 

/ 

Are you confined? 

DEFENDANT ROVENDRO: Yes. Sing Sing 
State Prison. 

THE COURT: Sing Sing? 

DEFF,NDAI;T ROtTtlDRO; Yes, sir. 

THE COURT: When did you oegin the 
service of your sentence? 

DEFENDANT ROITZNDRO: January, 1971. 

THE. COURT: Wore you sentenced to one 
terms or two terms of one each to rvm concurrently? 
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DEFENDAHT ROVENDRO: Ho. Two terms 

I 

of three, one term of one. 

THE COURT: What's that? 

MR. PREMINGER: One, one. Actually, 
what happened was he got one year on the facts 
arising out of these facts. 

THE COURT: Yes. 

MR. PREMINGER; When you conclude that - - 

DEi’EUDAIiT ROVENDRO; Right. 

MR. PREMINGER: When that was concluded 
ho was sentenced to two, three to run concurrently, 
the one year that he had to serve on the E Felony 
that he pleaded to, the facts regarding this case, 
and he has already been - - it's already been 
served. And now he is on two three-year con¬ 
current - - 

THE COURT: Both imposed at the same time. 

DEFENDANT ROVENDRO: No. The last one 
was imposed Docer\bex- 13th. It just started. 

MR. PREMINGER; One was imposed December 
13th and one was imposed at the same time as the 
one year was imposed. 

THE COURT: That's the second one. When 
was the second one? 
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DEFENDANT ROVENDRO: February 13th. 

MR. PREMINGER: The first - -the 
second was imposed Deceir.' .c, '72. 

THE COURT; It would be running concurrently 
to the extent of the time when both of them - - 

MR. PREMINGER; Actually, what happened 
was that he had done about a year before he got 
his second three-year sentence to run concurrently. 

So he lost about a year. 

THE COURT; When v;as that second sentence 
which was made to run concurrently with the first? 

HR. PREMINGER; In December. December, '72. 

DEFENDANT ESPINOSA; Right. 

MR. PREMINGER: Three months ago. 

THE COURT: Well, it would only be 
concurrent to the extent of a year. 

MR. PREMINGER; Yes. So they still 
have about three years to go. A little bit less. 

THE COURT: VJell, wo will arrange to 
have - - we will arrange to have Mr. Drackley's 
client, the co-defenclant licre, brought here under 
a writ a week or so before we are ready to try 
the case so that Mr. Hracklcy can confer with him 


in preparation for the trial. 
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THE CLERK: Would your Honor arremge 
to keep him here a day or two? 

THE COURT: Maybe Mr. Brackley can see 
him now while we are putting the case over. 

Perhaps we can do that. 

MR. PREMINGER: Wait a second, Judge. 

THE COURT: We can arrange with the 
marshals - - 

MR. PREMINGER: Judge, we have discussed 
this case with my clients. And as we v;ero 
standing here at the bar, they have indicated to 
me that they would like to dispose of the case 
entirely and make a disposition of it now. 

THE COURT: Translate it into simple 

/ 

language. 

MR. PREMINGER: I can't do that. I would 
lose all my influence if I spoke slowly. They 
would like to take a plea. 

THE COURT: I don't want you to use your 
influence. I want it to be a voluntary request. 

MR. PREMINGER: It happened voluntarily. 
They indicated to me that they would like to 
v/ithdraw their pleas of not guilty and enter a 
plea of guilty to the one count in the indictment. 










THE COURT: Well, iDu no longer represen 
the both of them. Unless they wish to both 
enter a plea. 

DEFENDANT ROVENDRO: Yes. 

DEFENDANT ESPINOSA: Yes. 

THE COURT: You do? 

A 

DEFENDANT ESPINOSA; Yes, your Honor. 

THE COURT: V/ell, let me address you 
one at a time. You are Mr. Espinosa. 

DEFENDANT ESPINOSA: I am Espinosa. 

THE COURT; Ycs. And you? 

DEFEMDAl'IT ROVENDRO: Rovendro. 

THE COURT: I see. Before proceeding 
I want to ask both of you, since we find our¬ 
selves in a position somewhat different than 
the position we v;ore in when I asked you about 
the possible conflict of interest - - 

DEFENDANT ESPINOSA; Yes. 

THE COURT: You have counsel here. He 
has indicated that you wish to withdraw your 
respective pleas of not guilty and enter a 
plea of guilty to the indictment. At this 
point it would hardly seem to be any conflict 
of interest since you arc both - - since you 







both wish to plead guilty. | 

Now, if you feel, as I have just 
indicated that you don't feel - - if there is 
any conflict of interest, when all that is left 
is the sentencing procedure, then there is no 
point in naming Mr. Brackley to represent you, 

Mr. Rovendro. 

DEFENDANT ROVENDRO: Yes. 

THE COURT: Do you feel that way? 

DEFENDANT ROVENDRO; Yes. 

THE COURT; Do you feel that way? 

DEFENDATJT ESPINOSA: YOS. 

THE COURT: Now, I want to be sure about 
that. Are both of you agreeable to have your 
interest represented by the one cour^sel? 

DEFENDA.NT ESPINOSA; Yes. 

DEFENDANT ROVENDRO; Yes. 

THE COURT: Now, speaking to Mr. Espinosa 
first, you heard your counsel say that you wish 
to withdrav/ your plea of not guilty and enter a 
plea of guilty to the indictment. 

DEFENDANT ESPINOSA; Yes, your Honor. 

THE COURT: Contained in the one count. 

I am going to read the indictment to both of you 










I want both of you to listen very carefully. 

Then I will address questions to you separately. 

The indictment charges - - and I an 

repeating what I read in Mr. Rowe's case - 

charges that on or about and between the 14th 
day of February, 1971 and the 1st day of April, 

1971, both dates being approximate and inclusive, 
within the Eastern District of New York, the 
defendants WILLIAM ROVEUDRO, CHRISTOPHER ESPINOSA 
and WILLIAM ROWE did knowingly, wilfully and 
unlawfully receive a stolen 1968 Buick automobile 
- - I am not going to repeat the numbers, the 
registration numbers. You have heard them. I 
read them in the case of Mr. Rowe - - which had 

/ 

been transported in interstate commerce from 
V/oodbridge Township, New Jersey to Queens, New 
York, the defendants v;iLLIAI-l ROVENDRO, CHRISTOPHER 
ESPINOSA and v;iLLIAM RO\'n: knowing the same to 
have been stolen. 

The crii^e charges a violation of Section 
2312 and Section 2 of Title 18 of the United 
States Code. 

Now, did you cormit the acts or participate 
in the commission of the acts charged in the 











count: of the indictment which I just read? 
DEFENDANT ESPINOSA: Yes. 


I 
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DEFENDANT ROVEN’DRO: Yes. 

THE COURT: Keep your voice up. 

They have to be recorded. 

Now, you know you have a right to a 
public trial before a jury if you wish. And 
by entering a plea of guilty to the charge 
you have waived that right. You understand that? 

DEFENDANT ESPINOSA: Yes. 

DEFENDANT ROVENDRO: Yes. 

THE COURT; Are you pleading guilty 
because you did what the government charges 
you with having done? 

DEFEND7U3T ESPINOSA: Yes. 

DEFENDANT ROVENDRO: Yes. 

THE COURT; Is that correct? 

DEFENDANT RO\TNDRO: Ycs. 

DEFENDAl'lT ESPINOSA: Yes. 

THE COURT: Now, does each of you know 
that as a result of your plea of guilty the 
court v/ould have the right to impose a sentence 
of ns high or ns long as five years or a fine 
of as r.mch as $5,000 or both the fine and the 







prison sentence? Do you understand that? 
DEFENDANT ROVEtlDRO: Yes. 

DEFENDANT ESPINOSA: Yes. 

THE COURT: Nov;, has anybody, either the 
District Attorney's office, your attorneys, the 
court or anybody else made any promises with 
respect to the nature and extent of the punish¬ 
ment that the court may provide in your case 
at the time sentence is imposed? 

DEFENDANT KOVENDRO; No. 

THE COURT: Has anybody used any threats 

of any kind? 

DEFENDANT ROVENDRO: NO. 

DEFENDAI4T ESPINOSA: Ho. 

THE COURT; Is your plea an entirely 

voluntary one? 

DEFENDANT ROVENDRO: Ycs. 

DEFENDANT ESPINOSA; Yes. 

THE COURT; The plea is accepted. 

Since both of you are confined, 
obviously if there is a bail, the ball is 
continued in any event. If they are under 
bail in this case - - 

MU. PREMINGER: Judge - - 
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TIIE COURT: The date of sentence Is 
indefinite because it depends upon the 
preparation of the necessary pre-sentence report. 
Your attorney and you will be informed in due 
course as to when that will be. 

MR. PREMINGER: My clients just asked. 
Judge, that it be as soon as possible. They 
would like to get the sentence over with as soon 


as - - since they are currently in custody 
serving time. 


THE COURT: Yes. 


MR. PREMINGER; It would be to their 
interest to have the sentence as expeditiously 
as possible. In fact, if they could be sentenced 


today - - 


THE COURT: Will you call the Probation 


Department? 


TIIE CLERK: Irene is here. 


THE COURT: Now, you have heard what 


has happened. 


PROBATION OFFICER; Yes. 


TIIE COURT: They are anxious and there 
appears to be merit in their request in their 
anxiety to have as early a date as possible. 
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Z know we are short'-handed in that department. 
But will you tell Mr. Harin that we would 
like to get a report on it as soon as we can? 
PROBATION OFFICER: Yes. Certainly. 

MR. PREMINGER: Thank you. 

THE COURT: This lady will interview 
you gcntlenent, all three of you. Do you 
want to go up to your office or down to your 
office? 

PROBATION OFFlCi^R: Well, maybe I will 
go down to see them. 

THE COURT: All right. Suppose you go 
down with them. 

MR. PREMINGER: I should go dovm, too? 
THE COURT: Yes. 


* * 


* 
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THE COURT: Mr. Lights Z assume you wis: 

to make a statement in behalf of both of these', 

I 

defendants? 

MR. LIGHT; Yes, your Honor. I have just 
spoken to them. If it pleases the Court, I 
wish to make an application. 

THE COURT: VThat is the nature of the 
applicacion? 

MR. LIGHT: To withdraw their pleas of 
guilty and reinstate their pleas of not guilty. 

They indicated to mo that they felt they v;ere 
pressured into pleading guilty because they were 
not able to get a speedy trial and the case vms 
hanging around for two years. My records indicate 
that I spoke to the Assistant United States 
Attorney that they \/erc arrested in October of 
1971, that they v/ere indicted a v/esk or two 
later on IJovcmbar 9, 1971, to a one-count indict¬ 
ment. 

I have from the Criminal Court, tho County 
of Queens. They v;ero arrested at JFK Airport 
parking lot Ho. 3. Tho defendants in posses¬ 
sion of a 19C8 Duick — in question in this case — 
and which they have been indicted hero. They 
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were arrested in Queens and pleaded guilty and 
went to jail for it. Zt was their feeling that 
when they were indicted here that there was 
some talk — 

THE COURT: Is what you are saying now 
applicable to both of the defendants? They both 
make tho same claLm that they were pressured 
into pleading guilty? 

MR. LIGHT: For failure to have a speedy 
trial, tlic case was delayed at least a year and 
A half. Being that they wore arrested and 
charged in October of 1971, based on certain 
conversations that there v.’as a possibility that 
tho indictment would be dismissed because they 
alx*oady pleaded technically to the same car, 
even though they are different charges. They 
pleaded guilty for the car, went to jail and arc 
still incarcerated. 

MR. SCOTTI: I would like to ask who those 
conversations wex*o allegedly luxd v;ith. 

tlR. LIGHT: I spoke v.'ith the former 
Assistant United States Attorney tliat had this 
file. 

THE COURT: That was Miss O'Brien. 
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MR. LIGHT* Tho short fellow. 

MR. scorn: Mr. Favorito. 

MR. LIGHT: I spoke to Mr. Favorito about 
this case at the beginning and he said that I 
should get him a copy of the complaint, which 
I did. Your file might have it. 

Also, I should get him a transcript Of tho 
court records showing that these defendants went 
to jail in the State Court for this crime and I 
sent that with a covering letter. I do not know 
if your file would have it or reflect it. He 
spoke v/ith his superiors and they felt they 
didn't want to go along with it because the 
defendants may have been what they called in 
the street car thieves. 

Both defendants are drug addicts. They 
were drug addicts. They have been in jail a 
year and a half, so they arc not addicts any¬ 
more. They have a long history of drug addiction. I 
they wore Involved in stealing cars, they were 
being used because of their drug habits, and 
they arc not a part of any top ccliolon people. 

Tho v.’ord came back from Mr. Favorite's 
boss, whoever was above him — I do not know if 
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it was Mr. Boyd or someone else — that they 
didn't want to dismiss. The case lingered for’ 
a _jar after that when ray partner ceune in on 
April 2, 1973 and took the plca.^ The indication 
was at that time, being that they are in jail 
for this crime — 

THE COURT; As to their addiction to 
drugs, are you referring to both defendants? 

MR. LIGHT: Botli defendants were certi¬ 
fied drug addicts. They have a long history 
of drug related crimes and possession of drugs. 
Now they are free from drugs. They have been 
incarceratoU a year and a half. 

THE COURT; Since you are making a 
blanket reference — 

MR. LIGHT; It is to both of tlicm. 

THE COURT: — may I assume v;hat you claijn 
with respect to one of them is equally appli¬ 
cable to tlic otlier? 

MR. T.IcnT: That is correct, your Honor. 

THE COURT: For the moment, let us take 
up the question of drugs respecting Espinosa. 

He was confined at the House of Detention 
and tho usual tents v/cro made — among other 
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Espinosa, Dr, Ruggiero, who has been in charge 
of that division at tho House of Detention for 
a long tir.e, said there was no needle aarks 
either old or new and no indication of ths fact 
that ha was addicted to the use of drugo and 
that he should not be classified as a drug 
addict. 

MR. LIGRT: I t;ould agree on ono point, 
the defendant should not bo claosirlcd as a 
drug cuclict because when he \/a3 exaiaincd he was 
incarcerated for over a year and norpliine does 
not appear in the urine after 40 hours. 

TZ!£ COURT; ^Hiy wasn't ccr^etiling said about 
this when they ontered their picas of guilty, 

\;hen you say you knew r.oricthing ci'euU it? 

MR, LICiiT: About v;hat? 

TUn COURT; That they wore pressured into — 

V.R, I.IChT: I was not hors. Mr. P?:c.:ni,ngcr 
took tho pica. I just erianinod the dcfnndant 
Espinosa rlglit here and ho has marks on his 
hands tliat sho./ a sever a-aount of tracks, even 
though they are old. 

THE COURT; Let me tell yru ?: eric tiling about 


I 









Espinosa's background. He is 31 years of ago.; 

\ 

He has a record going back to the ago of 14. 

Kow, Z do not mean a criminal record at the age 
of 14. He was charged with being a delinquent 
child at the age of 14 and more specifically 
the charge was — this is significant ~ auto 
theft when ho v;as 14. 

Hov/, he was placed on probation. He was 
discharged and roT.andod to tha VJarwick Training 
School, v.iiich as you probably know — 

HR. LIGHT: Is a reform school. 

THE COURT: — a place for tha confinoment 
of juvenile delinquents. That charge u-as leveled 
against him in 1956. In 1957 i-e v/as still 14 
and he v/an charged \/ith loitering. 

I realise that is not a serious offense, 
but it just sl'.ovjs - ’ abit and a disposition to 
do this, 

MR. LIGHT: There is no question tliat he 
Ixas an extensive record, your Honor, 
niH COURT: Just a moment, 
lie VMS continued on probation for that 
charge. Agali:, only a month or tv/o later at tha 
age of 14 ha was charged with being a delinquent 





child and again, significantly, auto thsft, and 
hw was rcmandod to the Warwick School. 

Now, he has at 31 sorce three or four pages 
of record and I have not given any considera¬ 
tion x^hatcoevor to tho charges for which he 
v/as arrested -/hich wore disnissed. I aa rofer¬ 
ring to those where there was a finding of blcno, 
of fault and guilt. 

Of course, as ho got along in years, the 
charges bccar.c much moro serious because ha was 
first a youthful offender and then an adult. 

Ha Njas non tone ad to various terras of impricon- 
rnent over tha years, 

Ao a matter of fact, he is nov/, as you 
knov*, and as I think you referred to, serving 
a Mow York State scntonce x;hich ccrcnonccd in 
January of 1272. 1 do not ];nc:; how long tho 

sentence is. 

MR. I.rCGRT: A thrcc-yccx scntcnco that we 
x;orkcd cut. kt all c'.olvcd around the came 
period and inv'olvcd cars. 

THE COURT: Lot mo toll you what he said 
about tho act v;hich you cay he x.’anto to withdraw; 
his plea of guilty to, because ho v;ao pressured 
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into It and he wants to plead not guilty. 

Zn speaking to tho probation officer who 
handled his case ho said this: "The defendant 
admits the offense, claiming t!aat ho became 
involved stealing cars to support his heroin habit 
which had its onset seven years ago. He denies 
being part of a ring or automobile theft orgeuii- 
zation v;hich denial his court record on prior 
occasions fails to support." 

The report is sufficiently objective when • 
the probation officer tells us about the things 
which ho denies having dona, 

I don't v;ant to run the gamut of all these 
sentences. It's just about the worst record I 
have had presented before me and his co-defendant 
is not very much different. 

MR, lilGilT; Every case is a drug related 

case, 

THE CCUUT; Uo is not that much different 
as far as bac3:groimd is concerned. 

IIo is 29 ojid at the age of 11 he v:a3 
charged with being a delinquent cliild and ho was 
placed on probation. At 12 he v/au charged again 
witJx being a de*linquent child in that Jio v;as found 
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in possession of stolen property* Then at 15 po 

I 

was again charged with being a delinquent child 
and he was conoaitted to the State Training School 
at Otisville and he was paroled on October 21, 
1970, which accounts for the fact that there was 
a hiatus and he conimitted no other offense, 
but shortly after he was discharged ho was charged 
with disorderly conduct and sentenced to 10 days 
and, cf course, t)iat*3 not a serious cricic. 

We realise that. That was v/ithin a month or tv/o • 
after ho v:a3 released from Otisville, and his 
record runs the geiuut of all of those charges. 

On the basic of my prc-scntcnce reports, 
tl;e fact nothing v'an done about this previously — 
Mil. LIGHT: Is your Honor going to rule 
on the motion first? 

T!IH COUHT: Yos, and I am going to deny 
the motion for leave to withdraw the picas of 
guilty heretofore entered by each of these defen¬ 
dants and I am prepoxed to ii.ipoco sentence on 
the crjjrio for v;hich they are charged. 

m. LIGHT; Then I will direct r.iycolf to 
that then. 

THE COURT; Yes. 



I 


V 






MR. LIGHT: X take an exception. 

THE COUHT: Will you address yourself to 
the question at hand. 

HR. LIGHT: It's very difficult not to 
sentence somebody when you look at a long exten¬ 
sive record. It vas a period of about one year 
in which these defendants tried to straighten 
themselves out. 

What do I mean by that? The defendant 
Espinosa is married end has a family, lie grew 
up in poverty, v^as led into drugs, was in drugs 
all his life. He reached a point, your Honor, 
\;hc-n he started to got arrested for cars in 
Queens, Hrcoklyn, Staten Island, that he wajited 
once and for all to straighten tliis mess out, 
to try to boco;r.G a productive parson and rid hi;a 
celfa'! his drug addiction and try to get back 
to his family. 

•Tliat did v;o do? He sat down with the 
various authorities in Queens, in Brooklyn and 
Staton Inland and they listened to us and they 
felt sorry for hiia. They felt that he has no 
crir\c3 of violence. Most of the cases involved 
grand larceny of a car or truck. This is a 
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1968 ciir. What* 3 tho value of that? Everyone 
wanted to help hira^ so we worked out a dlcposl— 
tion which would bo agreeable to everyone. It 
seemed that all the authorities, Brooklyn, 

Queens and Staten Island were satisfied with a 
three-year sentence. The defendant would have an 
opixsrtunity to rehabilitate himself in prison, 
rid himself of his drug problem. So what liappens, 
he does get sentenced, ho pleads guilty on every 
case. That's why you have all tliose cases. 

There were two or three on Staten Island, 
a case in Queens, one or tv;o in Brooklyn. V7ithin 
a short period of time ho pleaded guilty on 
everything and tlircw himself on the mercy of 
the Court and begged for help and that Court 
found ncrcy and decided to give him help by giv¬ 
ing hLm a tnrco-year sentence. 

THE COURT: You are referring to v/hom 

now? 

MR. LIGHT: . Mr. Espinosa. 

THE COURT: Ycs. 

MR. LIG)IT: He gats sentenced «nd lo and 
behold they come up vrith this indictnvent. 

Society is not going to have finy greater 
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revenge by this case. This is a case he pleadpd 
guilty to in Queens, theoretically. Technically, 
he la charged with transporting the car two 
months before. V7e are talking about a 1968 
Duick, not a 1971 Cadillac that was stolen for 
profit. This is a 1968 Buick. 

THE COURT: I might tell you that tlicra is 
a Cadillac involved in part of my report -- 

r-lR. LIGHT: He pled guilty to this case. 
Now he’s going to get extra punislrr.ont on the 
e>:act car tliat ho is punished for in the State 
Court? The man ia in prison a year and a half. 

He hasn't seen his fari.lly. I Icnow he Ivas been 
a very, very bad father and husband — 

THE COURT: He is charged v/ith a violation 
of 2312 of Title 18 of the Code, v/hich is a 
Federal offence. 

jm. LIGHT: I have it before me, your 
Honor. I have the indictment before mo. 

Ho was also charged in the State Court 
with being in possession of the seme car and 
here is tho complnii'.t from that court and ho is 
in prison for that case. 

I am saying, don't give him double 


V 








punisluaent. We have a man that has been in prison 
a yofu: and a half* He is on his way to rchabil** 
itation. He is in prison a year and a half. If 
this case would have been disposed of — 

THE COURT: When did he begin the rehabil¬ 
itative process? His first offense as a juv’-enilo 
was at the age of 14 and they have gone on almost 
every year. 

MR. LIGHT: You are’ talking whsnto was a 
child/ when ho \.’aG a dope addict* Ho is not 
addicted to drugs. He realizes his responsi¬ 
bilities. 

THE COURT: One of the reasons he is not 
presently addicted to drugs is because it v;as 
not available to him. He v/as confined. 

MR. LIGHT: Of course that may bs a reason/ 
if your Honor \;ant3 to consider that/ but a 
person has to bo drug-free before they can get 
rid of the habit. 

THE COURT: I am wondering if his state¬ 
ment/ made through you to mo, claiming that ho 
v:ao prcfjourcd into pleading guilty and in truth 
and in f£ict he la not guilty seems from a state¬ 
ment that I was obliged to make earlier in the 
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aentenco of Rowe, when I said come thing about 
the fact that the other co-defendants can bo 
treated less kindly because they are much more 
culpable and, since they were probably como- 
where in the building and their paths crossed 
and they may have learned about ~ 

MR, LIGHT: The defendant is not denying 
he was in the car. The defendant would not take 
the stand and perjure himself if ha went to 
trial. It is a question of law. Can the Govern¬ 
ment provo that he knowingly possessed a car that 
came fror.i Hew Jersey? It did not have Nev; Jersey 

plates — 

Tllli COURT: And it v/as not knowingly don..* 

becauBO he war. an addict. 

HR. LIGHT: I didn't say that, yoxir Honor. 

THE COURT; Go ahead. 

MR. LIGHT: You are reading a probation 
report wiiere ho admits being in the car. There 
is no question of i:hat. He is n; t going to 
look to \;ithdrav; his plea and take tho stand 
and pcrj\u*o hiiAsclf. There is a legal question 

involved. 

Here is a car with Nev/ York plates at 
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Kciiinedy Airport. It is a burden upon the Govern— 
ment to shew that the dofendcint knew that it ' 
cane from Jereoy, but your Honor denied the 
notion/ oo we won't address oxirsclves to it. 

Your Honor/ a person reaches a stage in 
life where they grow up. i an not talking about 
a 14-year old person growing up in poverty that 
doesn't know right from vnrong. 

We have a person in jail, lie attends 
church services. He works v/ith the chaplain. 

He is in prison a year and a half, if he is not 
on his v’ay to rohabilitaticn no\:, ho never will 
bo. Tho first thing x.-ss to bo urug--free. He 
coulc’.n’t be in the streets. The only reason ho 
is e.rug-free is because ho is in prison. VJhat 
follox.s after that? IJow he is in prison, ho is 
drug-free, now it's up to him whether he will 
make a life for himself and the defendant feels 
he is making a life for himself, being ha is 
drug-free and he has a nind to think nox;. You 
cannot think \;hcn you arc xinder the influence of 
drugs, 

TJIL COiir.T: I hove stated seme of tho reasons 
why I do not believe tlint these dcfcr.dantc <arc 










entitled to leniency as you urge upon the Court 
emd in giving some of those reasons, X have been 
doing what the Court of Appeals recently said 
the Court ~ thought was advisable — when 
sentence is imposed the defendant about to be 
sentenced should be made aware of what was taken 
into consideration by the Court in imposing the 
sentence. I have been trying to find some tiling 
of a mitigating naturo in the report and I cannot 
find a single item. 

Of course, yo'Jir answer, Mr. Light, is 
that, "V?oll, they v;ore under the influence of 
drugs and they didn't icnow what they v/ore doing," 
or vords to that effect. That is in substance 
\/hat you moan. 

MR, LIGHT: According to the defendant ha 
has been a drug addict all his life. VJe are not 
talking about crimes of violence. V7hut does 
it take to rehabilitate a cor thief v.'ho in a 
drug addict? 

niE COURT: If they were engaged profitably 
in v;hat they v;cro doing, it would make little 
diffci'onco whether they were involved in violence 







MR. LIGHT* vn*on wo have a criiao of vio¬ 
lence, they speak of the violent angle. We have 
no profit here. Wo have a nan whose family is 
on VJelfare. The money went to drugs. 

THE COURT: They are on Welfare because ha 

does not work for a living. 

MR. LIGHT: Docause ho was a drug addict. 

Ho couldn't work. 

THE COURT: Do you want to say anything in 
your behalf, and I ara not precluding you. Do 
you want to say anything — I think you are 
Eipinosa? 

DL’rTl\’DJJIT EGPIMOSA; It is truo What ha 
said, I war. on drugs all tlionc years. I would 
like to have a chance to rcivabilitatc myoelf and 
bo v;ith ny family. 

THE COURT: Vou are now serving a State 
Court oentcnco? 

DErEIID.’illT ESRIIiOSA: Yes, your Honor. 

THE COURT; ‘ That wac iT.poccd upon you 
ear3.y in 19727 

DEl'EHDAUT ESPIHCSA; Ey.cuso me, your Honor. 
The Inst one v;ar. imposed December 12, 1972. 

Tin: COURT: Now you \:ant another chance? 
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You have had several other crimes committed in 
sane year. Did you then want another chance in' 
1971;for instance, criminal possession of stolen 
property, second degree, for which you received 
a sentence of one year? That was in 1972 — 

DEFEIIDANT ESPINOSA; Like IdT. Light said ~ 
l-ai, LIGHT: All the sentences went to- 
gotJior, all concurrent to the three years. 

THE COUHT: But the offenses were separate, 
I4R. LIGHT: Right. 

THE COURT; They v/erc fortunate in that 
the Court >iad them run concurrently. 

MR. LIGHT: Because tlicy felt that three 
years for a person who v;aa a drug addict all 
his life v/as sufficient and I am asking your 
Honor to consider the some thing. 

THE COURT: You have heard the statement 
in your behalf, Mr. Rovendro. Do you wish to 
say something? 

DEFENDA::t ROVEHDRO: The some thing. I 
would like to have a break. I have been on drugs 
all my life. In Sing Sing I go to school, I 
learn plui'ptiing and I will have a cl:anco to use it. 
niE COURT; I am referring to both of you. 






21 




A 85 

Your rugged appearance boliea 

DEFEIDANT ROVEUDROi They loot my pants 
and I couldn't wear my pants today. 

THE COURT: I do not think you understood 
me. "Rugged" mcano healthy and both of you have 
appearancco which belie the claim that is made 
that you have been using drugo all your lives 
all your lives up to now. 

MR, LIGHT: They are in prison. They sleep 

well,, tliey have three meals a day. 

DEFENDANT ESPIIIOSA:’ I was certified a 

drug addict in 1972. 

THE COURT: llov/ much more tine are you 
rcQulrcd to serve in your State Coue a sentence? 

DEFEHl)'d;T EGPIUCSA: The last rontence 
\:aB threa years ctart?.ng December 12, 1972. 

MR. LIGHT: They v;cnt to jail on this 
case with this cur case in Queens in January 
and they were in jail on other caceo that came 
do‘.:n as this case caiaa dovm iuid we xrorkod out 
a disposition in the other cases. 

One of the. other cocos came vip in Deccr.ibcr 
in which v/orked out the three yearti. SOj 
tcclmically/ the three years otartcl in Decccixbcr 


/ 
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of 1972, which would mean they have luitil Decem¬ 
ber of 1974 ~ without parole or discharge they 
would be in prison until December of 1974. 


I think they automatically get some good 


time. 


THE COURT: Of course. 

I am now referring to both of tiic defen¬ 
dants. There isn't a single mitigating or 
redeeming factor in those lengthy, detailed 
reports which are very, very comprehensive and 
upon which wo have come to rely with complete 
confidence in oxir Probation Bureau. I find it 
necessary to impose the following sentence on 
each of them: 

Each of the defendants is committed to 
the custody of the. Attorney General or his 
authorized representative, to bo confined in an 
institution to be selected by him, for a period 
of three years. 

I am going to provide that the sentence 
imposed be under Section 420o(a)2 and it may bo 
that the Parole Board which has the authority 
to do so, and I ua1:c no such recorvunenclation, nay 
decide on tlic basin of the Information then 


J 










available to then to grant then parole at any 

I 

time during the course of the sentence. 

MR. LIGHT: How does that v.’ork? They aro 
in State custody. To they go back? How does 
the sentence run? 

THE COURT: I see no reason to have tlie 
sentence ir.iposed on then by no run concurrently 
with the State Court sentence they are now serv¬ 
ing. 

MR. LIGHT: If they go back to the State 
sentence, they got out in '7*1 and tlicy first 
Jiavo to do three years, which is — winds up 
seven ycers. 

THE COURT; Since I nay nothing, it's 
to run consccuti'^cly. I haven't set it to rvxn 
concurrently. 

ILR, LIGHT; They v^ill wind up doing seven 

years. 

THE COURT: I v;ant to direct your atten¬ 
tion to the fact that I have inuosed sentence 
xuicicr ‘1208 (a) 2, v.h.ich given them certain bene¬ 
fits. 

MU. LXGI.'T: I Jiavc just come froT.x the 
Tedx'ral Court for the Southp.rn District of 
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Florida before Chief Judge Charles Fulton. They 
refused to give the judges 4203(a)2 because the 
Dopartnont of Justice docs not adhere to it. 

I have never had a client that was sen¬ 
tenced under 4203(a)2 that ever got out. 

THE COURT; Let me answer tliat: I had 
a fair nunber of letters froia the Parole Doard 
or fron the heads of institutions whore the 
particular defendant involved has been confined^ 
that the right given under 4203(a)2 to the Doard 
to grant parole prior to the expiration of one 
third of the sentence was fully availed of by 
thc:n. Mo question about it. I do not know what 
their action vrould be with respect to these 
defendants. They will have available to them 
a copy of the pre-sentence report and all of 
the material tliat they may gather from where 
they are confined. 

MR. LIGHT: Doing they wore arrested in 
October of 1971 and they have been incarcerated, 
will your Honor sentence non pro tunc as of that 
date so they will get when they finish the State 
sentence whatever credit they arc entitled to? 

THE COURT; Mhcn did you say? 
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MR. LIGH?: The Assistant United States 
Attorney has the exact date. 

THE COURT; The sentence imposed in the 
Supreme Court here in Kings was imposed on 
December 13, 1972 and it v/as run concurrently 
with the sentence imposed in Ilarch of 1972, so 
there is some nine months intervening there for 
which they'd be getting credit. 

MR, LIGHT; My question was they were 
arrested in this case before your Honor on October 
12 of 1971 — on this case — and they have been 
incarcerated ever since. If the sentence is 
non pro tvinc from the date of arrest, they would 
have some sort of credit. 

THE COURT: I thinl; I have er.cerciccd as 
much leniency for these defendants as they have 
any reasonable right to expect, 

HR. LICltT: IIov; v;ould they determine \/hat 
credit tl^cy have? If the sentence is going to 
run from today three years, what about all the 
time they have been in jail on this case? 

THE COURT: They have been in and out of 
jails, one since 11 and the other since he is 14 — 

MR. LIGHT: Tnat's not the question, your 


C 




Honor 
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THE COURT: It's not a novelty. ' 

liR. LIGHT; That doesn't mean they should 
bo in jail forever. They should get credit. 

They should get credit for — 

THE COURT; They can easily avoid them 
by conducting thenselvcs v;ith decency and pro¬ 
priety# like every other law-abiding citizen is 
expected to do, 

MR. LIGHT; Give them probation and let 
theri prove it to you. They Jiavo boon in jail 
alnoct a year and a half. v;hat kind of credit 
do they got for that? 

THE COURT: They have had many char.ces 
v;hore they cov^ld have done that# as you put it# 
but they didn't. 

MR, LIGHT; Door, the Justice Dsparteiont 
figure out ^;hat credit they have coning? 

MR. SCOTTI; I hiivo no J:no\/lc.dge. 

THE COURT: This is a one-count indict- 

nent? 

MR, GCOTTI; Yes# your Honor. 

MR. LIGHT: V7o were assigned on this case 


and the defendants indicate that they would like 
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to appeal becauso the sentence leaves them up 
in the air, plus the right to withdrax^ their 
plea. 

THE COURT: Since the Court said nothing 
about the comnonccracnt date of the sentence, 
they will run consecutively to the sentence they 
are now scr'/ing in the State institution. 

MR, LIGHT: That may bo impreper. If 
they are nrrostou by the federal authorities and 
they arc in v;o3t Street for a year awaiting 
trial and they plead guilty in the state emd 
they are in state prison, I don't see how they 
could lone that time. 

THE COURT: \7hcn did you say? 

HR. LIGHT: They were brought to tliis 
court in October of 1971. 

Tlir. COURT: For the purpose of pleading? 

MR.LIGHT: Yes. 

MR, SCOTTI: That v;a3 an arrest v/arrant 

« 

and they were arraigned on October 13, 1971 bofore 
15agictrate Schiffman. 

THE COURT: They v;cro indicted shortly 
thereafter? 

MR, LIGHT: MovcitUaer 9th. 


V 









Z just want to say we were assigned on 
this case emd the defendants indicate they want 
to file a notice of appeal. Do we have to get 
assigned to continue to handle the appeal? If 
an application is nado to vacate or set aside 
the sentence for various grounds that may be 
urged, you may do so. 

MR. LIGUT: Should we file the notice of 
appeal on thoir behalf? 

THE CODRT: You will have to wait until 
there is a disposition of such application. , 

If you wish to make one in their behalf, 

I v.'ill assign you for that purpose, since you 
have substantial familiarity v/itli the proceed¬ 
ings hero. 

MR. LIGHT: V7e will file a notice on 
Uicir behalf and leave it up to the Court of 
Appeals for us to be assigned or a ne\; attorney. 

THE COURT: You may proceed under 2255 
for the relief which 2255 grants. You may make 
such application and if the Court denies it and 
enters an order, then you will have an oppor¬ 
tunity to appeal. It is premature now. 

MU. LIGHT: Ml right. 
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— aguinut — 

^VlLI-lAM KoVBNDUO AM) ('HUISTUl'lIBU Esl’INdSA, 

Ap^jcllants. 

BRIEF FOR THE APPELLEE 


Preliminary Statement 

William Ifovmidio and Christopher Espinosa a])peal 
from judgments of the United States District Court for 
tlie ICastern Di^triet of New York (Rayfiel, entere<l 
June 15, 1973. following their j)lea8 of guilty, convicting 
them on the one count in an indictment which charged 
thejn with the recei])t of a stolen antoniohile which had 
been tiansi)orted in interstate commerce, in violation of 
Title IS, United States Code, Section 2313 and Section 2.* 
Doth api)ellants were sentenced to prison terms of three 
years, pursuant to Section 12()8(al(2), which sentences 

* A co-dcfen<Iant, William Rowe, also pleaded guilty to the 
indictment the same day as appellants (see Transcript of April 
1973, pp. 17-19; Government’s Appendix, A. 39-A. 41). Rowe 
was subsequently sentenced to a prison term of two years. Rowe 
made no effort to withdraw his plea and has not prosecuted an 
appeal from the judgment. 
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were 1(1 lun eoiiseculivelv to >«tale prison senlenees whieb 

tbc.v were* tlieu serving!;. | 

Oil aiipciil ai»i»ellinitS! argue as error the District Court’s 
refusal to allow them to withdraw their pleas of guilty. 

Statement of Facts 

Oil November i), lt)7i, apiiellaiits were indicted in one 
count for receiving a stolen J'.hiS Uuick A\hich had been 
transported in int(‘rslate commerce with knowledge that , 

it was stolen in violation of Title 18, United States Cod(*, 

Sections 2:il3 and 2, On December 2, 11)71, appellants, 
represent(.*(1 by .Martin bight, Es(|. (see Notice of Ai»i»ear- 
ance. Government's Appendix, A. 5), pleaded m-t guilty 
to the charge in the indictment. ; 

Thereafter, on April 17. lt)72, the date set for trial, 
appellants orally moved before Judge Itayliel for a dis¬ 
missal of the indictment upon the ground that they had 
ineviously been convicted in the Now York State Siiiireme 
Court, (JiK'ens (hmnty, for the “identical charge” involveil 
in the federal indictment (Transcript of April 17, lt»72. 
p. 3; Government’s Appendix, A. 8). The Court did 
uot consider the merits of that oral motion, but instructed 
counsel to make a formal motion to the Court enihod\ing 
apiiellants’ double jeopardy claims. The Court noted: 

“. . . 1 am sure the Government wants to check into 
it to see if the charges against them were related 
to their (ilea of guilty and their present confine¬ 
ment was for the same offense” (id., at j). G; Gov¬ 
ernment’s Appendix, A. 11). 

After oonnsel for appellants continued to orally pres.s 
tlie motion, the Court once more demurred and statetl: 

“We don’t decide cases such as this by statements made 
in open Court by someone . . . [sjerve your motion 
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You (-an do no uioi’t* than that and juepai-o a 
jacinoiaiuluni of law'’ (id., at p. 8; Gov(^nnu(‘nf8 Appendix, 
A. 13). rollosving tlial tolloquy, the xVssistant United States 
attorney \Mn(ent Favorito informed the Court that he hud 
l)een awaiting motion jtapers in the matter, that lie hud never 
ieeeiv(!d tliem and that tlie Government was prepared to 
go to trial tlial day. Moreover, the Assistant informed 
The Court that tlie owner of the steden vehicle was present 


ami i»r(‘i)ai(*d to testify. Notwitlistanding the Govern¬ 
ment’s readiness, the Court adj(.urned the matter in order 
t(t permit counsel to make a formal motion setting foith 
aiti)ellnnt.s* claim of double jeopardy. The Court stat(>d: 
‘‘1 suggest that you atlix to your motion papers certified 
(•opie.s''"of the proceedings in the State Court.” Counsel 
for aiqiellants responded: “Ab.solutely, your Tlonor” (id., 
at jijr 810; Government’s Ai)pendix, A. 13-A. 15).* 


The trial was suhseciuently set for .\pril 2, 1073. On 
the morning of trial, foi which trial the Government was 
once more fully jnepared, appcdlants and their counsel, 
Marvin IMeminger, Esq.** and co-defendant Rowe with his 
attoniev, appeared. The i)roceedings that day were initially 
held in .Tudge Raytiel’s chambers vith all counsel present.*** 
Appellants, us well as Rowe, however, were not i)i^8eut. 
Although no e.xpre.ss mention was made of the District 
Court’s prior invitation to submit a formal motion based 
ui)on the doidde jeopardy claim, counsel once more asserted 
that apiiellants, as well as Rowe, had already received 
).rison sentences on the related charges in the state as 
well us on additional, unrelated crimes (Transcript of April 
2 1973, pp. 'll'5 Government’s Appendix, A. 20-A. 28). 
Judge Raytiel, however, implicitly rejected the double 
jeopardy claim hut did indicate that ho would, in the 
event i>f a plea of guilt.v, take into consideration the prior 

* No such motion was ever made. 

** Mr. PreminRcr appeared for his partner, Mr. Lijcht. 

j^y tViis time Mr. Kavorito had left the United States At¬ 
torney’s office and this case was handed by Assistant U.S. Attor¬ 
ney Joan S. OT.ricn. 







4 


A 99 


Slate senteiices 
A. 2!)-A. lU). 


(id., at iiji. 7-U; Ooveiuincut’s Aiijiendix, 


Thereafter, folJowiiig a brief recess, the proceeding 
eont limed in the court room with ajii.ellants and their co¬ 
defendant, Itowe, present. Initially, Kowe entered n plea 
of guilty [id., at pp. Government’s Appendix, A. 30- 

A. 41). Jtefore accepting that plea, the Court read the entire 
indictment to Kowe (in the i»reseuce of appellants) and 
a.scertained if there was a factual basis for Howe’s plea 
of guilty. Thereafter, appellants offered to enter pleas 
of guilty. That oiler came about in the following manner: 


•Mr. Preminger: Judge, we have discu.s.sed this 
ease with my clients. And as we were standing 
here at the bar, they have indicated to me that they 
would like to dispose of the ca.se entirely and m -ke 
a diKpo.sition of it now'. 

I he Court: Translate it into simple language. 

Mr. Preminger: I can’t do that. I would lose 
all my inlincnce if J sjioke slowly. They w’oiild like 
to take a plea. 

1 he Court: I don’t want you to use your influ¬ 
ence. I want it to be a voluntary re»tiiest. 

Mr. Preminger: It happened voluntarily. They 
indicated to me that they would like to withdraw 
their jileas of not guilty and enter a plea of guiltv 
to the one count in the indictment (id., at p. 35; 
Government’s Appendix, A. 57). 


The Coiirl again read the indictment and asked both 
appellants if they committed or participated in the com¬ 
mission of the acts charged in the indictment, to which 
they both res|)onded atYirmatively (id., at pp. 38-39; Govern¬ 
ment’s Apjiendix, A. CO-A. 61). The (’ourt further informed: 

The Court: Now, you know you have a right 
to a public trial before a jury if yon wish. And 
by entering a plea of guilty to the charge you have • 
waived that right. You understand that? 

Defendant Esjiinosa: Yes. 
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Drfentlaiil UoviMidro: V«h. 

Tlie Court: Arc .you pleadinj^ guilty liccausc 
you (lid what the goveruuieut cLargeis you with hav¬ 
ing done? 

]3efen(lant Espinosa: Yes. 

Defendant Kovendio: Yes. 

The Court: Is that correct? 

Defendant I’ovendro: Yes. 

Defendant Espinosa: Yes. 

The Court: Now, docs each of you know that 
as a result of your plea of guilty the Court would 
have the right lo inipose a senteuce of as high or 
as long as five year.s or a fine of as much as $."),00ll 
or both the fine and the prison sentence? Do you 
understand that? 

Defendant Itovendro: Yes. 

Defendant Espinosa: Yes. 

The Coui't: Now, has anybody, either the Dis 
ti-ict Attorney’s oflico, your attorneys, the Court or 
anybody else made any promises with res])eet to the 
nature and extent of the punishment that the Court 
may provide in your case at the time sentence is 
imposed ? 

Defendant Itovendro: No. 

The Cotirt: Mas anybody used any threats of 
any kind? 

Defendant Ttovendro: No. 

Defendant Espinosa: No. 

The Court: Is your plea an entirely voluntary 
one? 

Defendant llovendro: Yes. 

Defendant Espinosa: Yes. 

The Court thereafter accepted the plea (id., at pii. 39- 
10, Oovernment’s Aj)pendix, A. 61-A. 62). 

Sentencing was scheduled for June 15, 1973. On that 
date, appellants sought t(» withdraw their pleas of guilty 
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c«)ii((*ii<liii^ (liiil llif'ir jilciis were (lie result of a failure 
to be jiiovided with a speiMly (rial ('I'ranscript ul •June 15, 
107'* iip. 3-(; (loverniiient’s Aitpendix, A. G7-A. GS). Judge 
Ka^liel denied their motion and imiiosed a sentenee on 
each aiii»ellant of three years iinprisonnient (o i-nn eon- 
seentively with (heir stale sentences {i*L, at ]>p. 11, 22, 27; 
(Joverninenl’s Aiijiendix, A. 75, A. 8G, A. 91). In (he eour.se 
of denying (he appellants’ motion to withdiaiw their pleas, 
Judge Raytiel, who had the piobation reports before him, re¬ 
marked of the a])pellaut Espiuo.sa: 

In speaking to (he jirobatiou oftieer who handled 
his ea.se he said this: ‘‘The defendant admits the 
offense, elaiming that he became involved stealing 
ears to sujiport his heroin habit which had its onsid 
seven years ago. He denies being part of a ring 
or automobile tlieft organization which denial his 
could record on prior occasions fails to support” 
{id., at p. 10; Oovernment’s Appendix, A. 74). 

Finally, the Court found that (here was not “a single 
mitigating or redeeming factor” in the lengthy pre-sentence 
reports to justify a lesser sentence (id., at p. 22; Govern¬ 
ment’s Appendix, A. 8G). 

ARGUMENT 

Appellants' motion to withdraw their previously 
entered pleas of guilty was properly denied bv the 
District Court. 

Contending that Judge llayfiel should have allowed 
them to withdraw (heir pleas of guilty, appellants make 
three arguments; (1) that the pleas were taken following 
a “perfunctory examination;” (2) that the instant prose¬ 
cution was barred, as a matter of law, by the double 
jeopardy clause of the Fifth Amendment; and (.3) that 
the Oovernment’s evidence would not have been sufficient 
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to convict. Apijclliiiits also coiKcnd that, under the cii- 
cinustances of the case, the tliree ye**'' prison term imposed 
by Judge Kayliel was a “sullicient injustice that requires 
reversal.” * 

As noted by t'liief Judge Fi'iendly in Luitvd kStates v. 
Pimeanu, 459 F.2d 259, 262 (2d Cir. 1972), it is a “familiar 
rule” that the slamlard governing appeals from the refusal 
to allow withdrawal of guilty pleas is “abuse of discretion." 
See also. United Slates v. Komitor, 392 F.2d 520, 521 (2d 
t'ii-. 1968), (“reversible only if clearly erroneous”). In 
arguing that there was such an abuse of discretion, ap¬ 
pellants have fashioned a ern/.y-quilt argument. Thus, 
while ui'ging that the Rule 11 inquiry was deficient because 
it did not, as they contend, establish “a factual basis for 
the acceptance of the plea” (Appellants’ llrief, p. 7), 
they nevertheless—and with utter inconsistency—urge that 
their motion to withdraw the plea should have been al¬ 
lowed because tliey had in-eviously pleaded guilty, in the 
state court to the connnissiou of the same crime. 

It is clear from all the prior discussions that Judge 
' Rayfiel had, in the case concerning appellants’ double 
jeopardy claims, as well as the pre-sentence reports which 
confirmed appellants’ guilt, that he had an Adequate basis 

* Appellants do not contend that their pleas were the product 
of coercion or threats, see United States V. Paglia, 190 F.2d 445 
(2d Cir. 1951), nor do they contend that they were denied the 
effective as.sistance of counsel. See United States V. Miller, 254 
F.2d 523 (2d Cir.), cert. denied, 358 U.S. 868 (1958); United 
States V. Wight, 176 F.2d 376 (2d Cir.), cert, denied, 338 U.S. 950 
(1949). 

Finally, in apparent recognition that the Government had 
twice been ready for trial, as well as their long delay in prosecut¬ 
ing this appeal, cf. United States V. DeCavaleante, F.2d 139, 
141 (3rd Cir .1971), appellants have abandoned their major claim 
made before the District Caurt that their pleas were the product 
of a delayed prosecution. 
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upon wLiclj to conclude that the appellants were in fact 
guilty of the crime charged against them in the indictment. 
Ihere i.s no disjiiite that each appellant was aware of the 
nature of the charges and that neither was coerced into 
the entry of the plea. The relatively simple indictment 
was read to each appellant and was read to the co-defen¬ 
dant in the presence of the appellants. Each uneijuivo 
rally admitted his criminal conduct. Under these cir¬ 
cumstances, and, given the fact that appellants never 
claimed that their j.leas were the result of .some mis- 
a])j)rehension, no lengthy inquiry was requiied.* In short, 
there is no issue of voIuntarino.ss. Compare, United Htates 
v. KoinUor. supra ; United States v. OiuUano, 348 F‘>d 
217, 221-222 (2d Cir. 19G5). 

Appellaut.s’ arguments concerning the double jeopardv 
clause and the elfect of their lucvious state conviction are 
Avithout merit. Initially, under the circumstances of this 
case, where competent counsel was aware of the claim 
prior to the plea and, in fact, had made a motion directed 
towai-d that seeming infirmity in the indictment, it Avould 
appear that the crime has been waived by virtue of the 
guilty i)lea. See, Co.f v. Crouse, 37G F.2d 824, 82G (10th 

* Appell;mts for the fir.st time on appeal claim that they had 
... no knowledge whatsoever . . . that the car was in fact 
stolen . . (Appellants’ Brief, p. 9). The foregoing statement by 
counsel is, of course, gratuitous and finds no support in the 
record. Moreover, appellants made no claims of innocence before 
Judge R.ayfiel. See, United States v. Hughes, 325 F2d 789 792 
(2d Cir ). cert, denied. 377 U.S. 907 (1964). In this regard it 
should be noted that appellants’ claim that the Government had 
to prove their knowledge of the interstate character of the vehicle 
IS at odds with settled authority. See. United States V. Cioffi 253 
F.2d 494 (2d Cir. 1958); United States V. Messina, 388 F.2d 393 
(2d Cir. 1968). Moreover, appellaut.s’ pleas of guilt have fore¬ 
closed them from questioning, in any respect, the sufficiency of the 
Government’s evidence, had the ca.se gone to trial. See United 
States V. Smith, 407 F.2d 33, 34-35 (2d Cir. 1969). 
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Cir. 19G7) ; Smith v. United Siulcs, 359 F.2(l 481, 483 
(8th C'ir. 19(!(1) ; I ’tiilcd Stales v. /loiihnid. ‘JGl F.2d 340, 
351 (7th Cir.), ccrt. denied, 301 U.S. 845 (1959). 

Itut, eveu if the clniin of double jeopni-dy - " cre not 
lon.sideml foreclosed, it is hardly tenable. Thus, even 
if one were to furtlier assume, on the state of this record, 
that apiielhints have, in fact, been convicted in (he state 
court of havin;' im.ssessccd the same vehicle which was 
the subject of the instaiit indictment,* it is clear that the 
double jeo]uudy clause does not bar a succe;sive Federal 
jirosecution folltiwin" a state court conviction ansiu^; out 
(»f the same criminal act. Sec, Abhnte v. United States. 
359 U.S. 187 (1959) ; United States v. Barone, 407 F.2d 
247, 250 (2d Cir. 1972) ; United States v. Vaiifihan. 491 
]'\2d 1090 (5th Cir. 1974); Martin v. Rose, 481 F.2d 658- 
059-COO (0th Cir. 1973). 


* Appellants pssertecl in the District Court, and continue here 
the assertion that they were previously convicted in the state court 
for the same crime for which they have been charged in this 
case. Thus, at page three of their brief, appellants state: 

This case involves the question of a Federal Prosecu¬ 
tion for possession of a stolen car in interstate commerce 
and the imposition of a three year sentence when the ap¬ 
pellants were convicted of the same crime under the laws 
of New York State and were incarcerated as a result of 
that State proceeding. 

To buttre.ss that factual assertion, appellants have included in 
their appendix (at p. 8A) the state court complaint which, con- 
cededly, speaks of the same 1968 Buick involved in the instant in¬ 
dictment. Appellants have neglected to point out to this Court, 
however, the fact that the indictment which followed that com¬ 
plaint contained a total of eight separate counts, some of which 
involved the 1968 Buick and others which, quite obviously, did 
not. As part of its appendix, the Government has included ex¬ 
tracts of the minutes from the Queens County Supreme Court 
(df)cunients supplied in 1972 by appellants’ counsel) which arc 
equivocal as to whether the appellants’ were actually convicted 
of possessing the 1968 Buick. The Government has been in con¬ 
tact with appropriate State authorities and will endeavor to pro¬ 
vide to this Court any additional documentation which will shed 
light o)> appellants’ factual assertions. 
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Ai)i)cnjiulK’ final iii-miiiicnl, that a icvcrsal is minirpd 
iu this case because of the sentence iinj)o.se(l by Jndne 
Itayfiel, is clearly without merit insofar as it bears upon 
this Couit’s review of Judge Itayfiel's decision to retain 
their plea, see United States v. Needles, t72 r.2d G52, 
G5i-G5G (2d Cir. 1973) ; United States \. Komitor, supra, 
United States v. Norstrand Corp., 1G8 F.2d 481, 482 (2d 
Cir. 1948). To the extent that it may be considered as 
attacking the sentence directly, it is comj)letely at odds 
with this Court’s long standing refusal to interfere with 
the sentencing di.screlion of the District Court. See, United 
States V. Vclazpucz, 482 F.2d 139, 142 (2d Cir. 1973) and 
cases cited therein. .AJoreover, there is no suggestion that 
the facts of this case warrant a departure from that doc¬ 
trine. Compare, United States v. Schwarz, — F.2d — 
(2d Cir. Slip Opinions, p. 49G1; decided July 23, 1973). 

CONCLUSION 

The judgment of conviction should be affirmed. 

Respectfully submitted, 


July 31, 1974 

David O. Trackk, 

United States Attorney, 

Eastern District of New York. 

Paul H. I’.iauiMAN, 

Joan S. O'Riiien, 

Assistant United States Attorneys, 

Of Counsel. 
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(ToV -''- - :• - 'hl'rrii^ Ij^pM '7 3 -^2“:^? 


An exception was taken (21A) and both appellants were 
sentenced to a three year term of imprisonment (22A). 


POINT I 

APPELLANTS' MOTION 10 WITHDRAW THEIR PLEAS 
SHOULD HAVE BEEN GRANTED. THE STATE CON- 

VICTION UNDER THE CIRCUMSTANCE OFT hTs- 

CASE SHOULD HAVE BARRED ANY FEDERAL PROSE¬ 
CUTION. — 

When the plea of guilty was taken in the within case, j 

Rule 11 of the Federal Rules of Criminal Procedure was not j 

complied with, because the Court did not satisfy itself j 

that a factual basis for the acceptance of the plea existed < 

other than merely reading the indictment to the appellants. 

The caseo nave held that routine questioning and a single 

response by a defendant that he understands the charge are I 

I 

not sufficient to comply with Rule 11, since the defendant I 

must be advised of what actually is necessary to prove | 

his judgment. Woodward v. United States , 42C F2d 959 {3rd j 

Cir. 1970). It is necessary that, at the very least, a brief! 

discussion be engaged in with the defendant, and that a mere 

perfunctory examination is not sufficient. United States v. 

-I 

Davis, 212 F.2d 264 (7th Cir. 1954); Julian v. United States ,^ 
236 F.2d 155 (6th Cir. 1956); United States v. Lester, 247 1 
F.2d 496 (2nd Cir. 1957);Flores v. United States, 337 F. ! 

Supp. 45 (D.C.P.R. 1971). \ 

1 

It has always been held that when Rule 11 is not fully | 
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complied with, the plea must fall and the judgment should 
be set aside. McCarthy v. United States , 394 U.S. 459 
(1969) . 

In the case at bar, appellants claimed that the acts 
complained of constituted a State crime, for which they 
were already penalized, and since no specific knowledge 
tnat the theft was interstate can be shown, it would be 
wrong for them to be prosecuted in the Federal Courts. 
Appellants point to the case of United States v. Crawford, 
466 F.2d 1155 (10th Cir. 1972), where the Court of Appeals 
said that in a situation not unlike the instant case, it 
was wrong to prosecute a defendant in the Federal Courts 
where it appeared that he had served a sentence for 

stealing the car in Wyoming and was thereafter prosecuted 
in the Federal Court for stealing the same car in Colorado 
and transporting it to Wyoming. It was pointed out that 
the defendant could not be guilty of both offenses, of the 
Federal crime and the original State felony charge. Since 


both the offense of larceny and receipt of stolen property 

I 

were offenses that had to occur in the State of Wyoming, ! 

guilt on the larceny negated guilt on the receipt charge 
under the Federal section. The Court pointed out that the 

doctrine to be applied might be one of collateral estoppel, ^ 

! 

1 

but at the very least it was a proper case for the exercise 
of the Court of Appeals supervisory power to correct 


an obvious injustice. ^ 108 

In the case at bar, the only thing that could have been 
proven by the Government was that the defendants were in 
possession of the stolen car at John F. Kennedy Airport 
in Queens, New York. The actual theft in New Jersey occurred 
about two months before, and there is not one iota of* 

. proof to show that the defendants stole the car in New 
Jersey, or that they knew it was taken in that state. 

I In fact, the Assistant United States Attorney pointed out 
that he did not consider it part of the Government's burden ! 

for the Government to show that they actually knew the ! 

i 

car was stolen from another state {12A). | 

It is respectfully submitted that the Government's j 

obligation was to prove that knowledge as an ultimate j 

fact, Davidson v. United States , 61 F.2d 250 (8th Cir. 1932), 
although presumption of recent possession may have in 
fact aided the Government somewhat. Brubaker v. United State's, 
183 F.2d 894 (6th Cir. 1950). Of course, there is a question 
as to whether the presumption applied in this case, ince the 
time lag was considerable, and of course, there was no 
knowledge whatsoever on the part of the appellants that the 
car was in fact stolen, let alone stolen in interstate 
commerce. 

The knowledge that the car was part of interstate 
commerce is still a jury question and evidence must be 
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adduced to require submission of that question to the tryer 

of fact. Wilkerson v. United States , 41 F.2d 654, cert. 

den. 282, U.S. 894 (6th Cir. 1936); United States v. Wenner,’ 

! 

417 F.2d 979 (1969); Cunningham v. United States , 272 F. j 
2d 791 (i959). 

It is respectfully submitted that based upon the fact I 
that the appellants were given and served a one year sentence 
in the State Court for the very same acts, that the accept- j 

I 

ance of that plea and an imposition of a three year sentence I 
in the Court below is a sufficient injustice that requires 

j 

a reversal. i 

CONCLUSION ^ 

- I 

THE JUDGMENT APPEALED FROM SHOULD BE ] 

REVERSED AND APPELLANTS SHOULD BE 

ALLOWED TO WITHDRAW THEIR PLEAS. IN , 

THE ALTERNATIVE, THE SENTENCE IMPOSED , 

BELOW SHOULD BE SUSPENDED. * 


Respectfully submitted, ^ 

MARTIN LIGHT I 

Attorney for Defendants-Appellants 
Office & P.O. Address ' 

66 Court Street • 

Brooklyn, New York 11201 I 


STANLEY M. MEYER 
Of Counsel 
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UNITED STA'I'JCS COUJl'l' OF APPEALS 

Pon TITK SkCONI) ClHCUlT 


No. 1236 - September Tenn, 1973. 

(SnbiniUod August 15,1971 Decided Soptcnibo<' 10,1974.) 



Docket No. 73-2278 



UNiTia) S'rATr.s or Amkuica, 

Appellee, 

• 

V. 


• 

Wiu-TAM Rovr.xinio nnd 
Cimi.'-loi’UKii Esri:to5A, 

AppeUants. 

Before: 

Oahts, Cirevil Judge, 



FBAXK13.. nnd Kuuj;»ti;ri, Dislrict 


AVilliHin Povondro and Clirislopber Espino.';.'! ap])C!il 
from judgmentf of the United States District Court for 
tbc I''-asteni District of New Yorl:, I.eo P. Dayficl, Judge, 
entered Juno 14, 1973, following tlicir pleas of guilty, con¬ 
victing Ibcm on one count of on indictment wbicli ebarged 
them with tbo receipt of n stolen nntomobile wbicb bad 
been transported in interstate commerce, in violation of 
18 U.S.C. 2313 nnd 2. 

Affirmed. 


ori 


Of tbe Southern Dirtrirt of Koir Tcrk nnd the Central Ptstrtel of 
CnIifornU, TetpeettTcIx, KtlUnf br derienntion. 
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■ Mav.tix Luiirr, UrooWyn, N.V. (Stnnlny Ii[. 
Mp.ycr, of counsel), for Apiicilants. 

JoAK S. 0’l!iiii:x, Assislnnt TJiiiltd Stnlos Allor- 
iicy (Diwicl G. H'rngcr, United Stales At¬ 
torney for the Knslcrn Dislrict of New 
York; Taid I). Herman, Assistant United 
Slates Attorney, of counsel), for Appellee.. 

Pj;n CuiiiAM: 

Aiipcllaiits’ sole ground for appeal before Ibis court is • 
tliat lliey sbould biivo been allowed to wilbdraw tbeir guilty 
pleas. Having examined Hie relevant transcripts and con¬ 
tentions addressed tbcrcto, we are of the opinion that the 
judgments must be afUrmed. 

Judgments affirmed. 
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UNITED STATES OP AMERICA 


- against - 
WILLIAM ROVENDRO, 


Defendant. 


STATE OF NEW YORK) 

) SS: 

COUNTY OF KINGS ) 


AFFIDAVIT IN OPPOSITION 
75 C 200 


JOAN S. O'BRIEN, being duly sworn, deposes 


and says: 


(1) I am an Assistant United States Attorney 


presently assigned to the Office of the United States 
Attorney for the Eastern District of New York and acting 
as such. 

(2) This affidavit is submitted in opposition 
to the petition for a Writ of Habeas Corpus under Title 28, 
United States Code, Section 2255 submitted by the petitioner, 
William Rovendro. 

i3) The petitioner, William Rovendro, together 
with two co-defendants, Christopher Espinosa and William 
Rowe, was arrested on April 1, 1971 at John F. Kennedy Air¬ 
port by Port Authority Police. On the night of their arrest, 
Rovendro and the others were observed to be driving in a 
stolen 1968 Buick PVIN No. 4443781113765. Rovendro exited 
from this automobile and approached a 1971 Cadillac, at which 
time he removed the door lock, and placed into the Cadillac 
an attache case that ho had taken from the trunk of the 
Buick. The case contained a key making machine, 55 blank 








car keys, k^y code books and'a "slap jack*. Co-defendant 
Espinosa succeeded in starting the Cadillac and subse-* 
quently William Rowe drove away in the Cadillac as the 
petitioner and Espinosa departed in the Bulck. At this ■ 
time all three were apprehended by the Port Authority 
Police and charged with possession of burglary tools, 
unauthorized use of an autonobile, criminal possession of 
stolen property, possession of a key making machine, loitering, 
and possession of a Vehicle Identification number plate. 

(4) On October 12, 1971, an arrest warrant was 
Issued by United States Magistrate Max Schlffman for the 
arrest of these three individuals upon a complaint charging 
a violation of Title 18, U.S.C., SS2313 and 2, for receiving 
the stolen 1968 Buick knowing said vehicle to have been 
stolen and transported in.interstate commerce. (No federal 
charges have been lodged against petitioner or the two 
accomplices for the theft of the 1971 Cadi1]ac.) 

(5) Petitioner was arrested by F.B.I. agents 
on October 13, 1971 and released upon the posting of a 
$10,000 surety bond. The present indictment 71 CR 1147 

was brought on November 9, 1971 and petitioner was arraigned 
on said indictment on December 2, 1971. 

(6) On April 17, 1972, a date set for trial, 
petitioner orally pvoved this Court for a dismissal of the 
indictment on the grounds that they had previously been 
convicted in the New York State Supreme Court, Queens 
County, for the "identical charge" involved in the federal 
indictment (Transcript of April 17, 1972 at 3). The Court 
did not consider the merits but instructed counsel to make 
a formal written motion embodying petitioner's double jeo¬ 
pardy claims. (^ at 6-8). At that time Assistant United 
States Attorney Vincent Favorite informed this Court that 
he ha^ >een awaiting the filing of this motion, but had 
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never reoeived it and that he vs prepared to proceed to 
trial on that day. Notwithstanding the Government'.s readi¬ 
ness, the Court adjourned the trial in order to permit counsel 
to file a formal motion and suggested that counsel "affix • 
to your motion papers certified copies of the proceedings 
in the State Court". (Id. at 8-10). No such motion was 
ever filed and the trial was set for April 2, 1973. 

.(7) Although no such motion was filed, the 
Assistant United States Attorney Vincent Favorito did receive 
a letter from defense counsel dated May 3, 1973, which en¬ 
closed an "extract from the minutes" by the Cler)c of the 
Court, Supremo Court, Queens County. The Cler)c of Court 
certified that William Rovendro was indicted for: 

Grand Larceny 2nd Degree 

Criminal Possession Stolen Property 
let Degree 

Illegal Possession Vehicle Identifi¬ 
cation Number Plate 

Criminal Possession of Forged Instru¬ 
ment 2nd Degree (2 Counts) 

Unauthorized Use of Vehicle (2 Counts) 

Possession Burglar's Tools 

The extract further states that on September 30, 1971 
the defendant was convicted of the crime of "Criminal Posses¬ 
sion of Stolen Property 2nd Degree" upon a plea of guilty 
and was sentenced on January 28, 1972 upon this conviction 
to a one year term of imprisonment. (See Appendix at /, 2 
Further investigation by the Government resulted 
in locating a copy of the indictment filed in the Queens 
County Supreme Court against the petitioner, Espinosa and 
Rowe (See Appendix at \Sa.-Si ). 

(8) In April of 1973, ^ contacted Mr. Vincent 
Favorito to ascertain if he had made any agreements with 
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Mr. Martin Light as to the possibility of dismissing the 
federal indictment on double jeopardy grounds. Mr. Pavorito 
informed me that he discussed the issue with Mr. Edward J. 
Boyd, V, then Chief of the Criminal Division and they both 
agreed that federal prosecution on this indictment would be 
I pursued. A conversation with Mr. Boyd in April of 1973 

I confirmed Mr. Favorito's statements. Mr. Favorite further 

^ informed that his decision not to dismiss the indictment was 

j conveyed to Mr. Light and at no time did he promise anyone 

j that he wnuld dismiss the federal indictment. (This state- 

j ment was in accord with Mr. Light's comments in Court on 

June 15, 1973.) (Transcript of June 15, 1973 at 5-6). The 
case was assigned to me. Assistant U.S. Attorney Joan S. 

O'Brien, in September of 1972 and at no time did I promise 

any defendant or attorney that we contemplated any action 
other than a trial on the indictment. 

I (9) On April 2, 1973, the Government was once 

more fully prepared to prooeed to trial. At this time, 
Marvin Preminger (ccunsel for petitioner and co-defendant 
Rowe), Mark Landsman and I met in chambers with this Court. 
The defendants were not present. At this time no express 
motion was made by defense counsel on the double jeopardy 
I claim but the Court was informed that the defendants had 

received prison sentences on related state charges 
and other unrelated crimes (Transcript of April 2, 1973, 

P* 4-6). The Court implicitly rejected this claim but 
did Indicate that in the event of a guilty plea, he would 
take into consideration the prior sentences Instructing 
counsel, however, that they ware not to give the defendants 
"any more sssurnnees than I have given you and without 
giving any specific promises about concurrence of sentence." 
(M. at 7-9). The Court after further colloquy reiterated 
"So I am making no promises" (M. at 16). 
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A^ter a brief recess, the proceedings continued 
in the courtroom with petitioner .and the oth'er two- 
co-defendants present. -At first-the defendant Rowe entered 
a plea of guilty. (id. at 17-19). Thereafter the Court ' 
addressed Mr. Preminger to ascertain if he felt that his 
joint representation of Mr. Espinosa and the petitioner 
created any conflict of interest. Mr. Preminger answered 
in the negative. {id. at 21). The Court then personally 
addressed petitioner and Espinosa to inquire if they felt 
that any conflict of interest existed. (W-. at 21-22). 

Initially, Mr. Rovendro requested that a separate attorney be 
appointed for him and the co-defendant. (W,at 22). With 

this request the Court as)ced petitioner and Mr. Espinosa 
questions as to their financial ability to afford an attorney 
in order to assign a new attorney to one of them. (M, at 23-29) 
The Court thereupon assigned Mr. Preminger as counsel for 
petitioner Rovendro (allowing for a re-designation of Martin 
Light in the event that Mr. Preminger was unavailable for 
trial). (at 30-31). Another attorney, Mr. Brackley, was 
appointed for co-defendant Espinosa. (Id. at 32). As the 
Court was making arrangements to assign Mr. Brackley, Mr. 
Preminger interrupted the Court with the information that 
both Rovendro and Espinosa desired to enter a plea of guilty. 
(^. at 35). At this time the Court again personally addressed 
the petitioner and his co-defendant to ascertain if they felt 
the separate counsel were necessary for the entry of a 
guilty plea. (W. si 36-37). Both men agreed that separate 
counsel were not necessary and the Court thereafter read the 
Indictment and asked the usual Rule 11 questions. (Id. at 
37-40). Petitioner admitted that ho committed the acta 
charged in the indictment, that his plea was a voluntary one 
and that neither the Court nor counsel had made any promises 
with x.spect to the nature or extent of the sentence. (W. at 


• . ■ .. •• 







38-<0). The'.Court thereafter accepted Mr. Rovendro's 
plea of guilty. 

(10) On June 15, 1973, the date for sentencing, 
petitioner Rovendro and.Espinosa sought to withdraw their 
guilty pleas alleging that they were coerced into pleading 
guilty because of a lack of a speedy trial (Transcript of 
June 15, 1973, p. 3-6). The Court denied their motion and 
sentenced petitioner to a term of imprisonment of three 
years to run consecutively to their state sentence. (W. at 
11 ) . 

(11) Thereafter petitioner Rovendro and cordefendant 

Espinosa appealed before the United States Court of Appeals 
for the Second Circuit this Court's order denying their 
motion to withdraw their pleas of guilty. One of the argu¬ 
ments briefed by counsel on appeal was the claim that the 
Fifth Amendment double jeopardy clause barred the federal 
prosecution because of the state's prior conviction (See 
Appendix at and So — ) . Argument on this 

appeal was presented on August 15, 1974 and a brief written 
opinion dated September 10, 1974 in which this Court's denial 
was affirmed was rendered. (See Appendix at U ). 

(12) Petitioner now alleged by a petition under 

U.S.C. $2255 the following constitutional viola¬ 
tions: (1) denial of his Fifth Amendment right against dou- 

jeopardy, (2) denial of his right to effective assistance 
of counsel, (3) denial of his right to a fair trial because 
of a "coerced plea". 

(13) It should be noted at the outset that peti¬ 

tioner's argument on double jeopardy claims was squarely 
presented to the United States Court of Appeals (See Appen¬ 
dix at 4-hA and SK-'SC ) and the petitioner's conviction 
was affirmed (See Appendix at 6 ). Issues disposed of 
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on appeal fi^m the original jj^rlsdictlon by the Court of 
Appeals should not be re-revl^ed_ under a motion to vacate 
the sentence where no Intervening decision retroactively 
applicable to these issues has been rendered and the peti¬ 
tioner has failed to demonstrate manifest Injustice in deny¬ 
ing said motion. Panico v. United States . 412 F.2d 1151, 
1154 (2d Cir. 1969)> Castellana v. United States, 378 F.2d 


231, 233 (2d Cir. 1967); Wapnlc)c v. United States , 311 F.Supp^ 
183, 185 (E.D.N.y. 1969) Bartels, J.); affirmed , 423 F.2d 
1361 (2d Cir. 1970) (prosecution under Title 18, U.S.C. 

S23I2); Agueci v. United Staten , 305 F.Supp. 998, 1000 
(S.D.N.y. 1969) (Edelsteln, J.). 

(14) In additlop, where competent counsel and 
defendants were aware of a double jeopardy claim and did in 
fact make such a motion prior to a plea of guilty, this claim 
is waived by virtue of the plea of guilty. See Cox v. Crouse, 
376 F.2d 824, 826 (10th Cir. 1967); Smith v. United States , 

359 F.2d 481, 483 (8th Cir. 1966); United States v. Hoyland , 
264 F.2d 346, 351 (7th Cir.) cert , denied 361 U.S. 845 (1959). 

(15) Even if this Court were not to consider as 
foreclosed petitioner's double jeopardy claims, the petitioner 
has failed to demonstrate that the petitioner's conviction 

in the State Court for "Criminal Possession of Stolen 
Property, 2nd Degree” was for the possession of the 1968 
Bulck (named in the federal indictment) and not for the 
possession of the 1971 Cadillac, also in petitioner's custody 
while at the airport on the night of arrest, for which crime 
he was also arrested and Indicted. The extract from the 
minutes doss not specify the particular description of the 
crime to which petitioner pled other than the legal descrip¬ 
tion i "Criminal Possession of Stolen Property, 2nd Degree* 
(See Appendix at 2). A comparison between this extract 
and the indictment, however, indicates that this plea ms a 
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lesser degree than the crime charged in Count ^ 

of the indictm£#it, Criminal Possession of Stolen Property, 

1st Degree. (Compare Appendix with Appendix S t ). 

Count 2 specifically charges the crime of criminal 
possession of the stolen Cadillac*, not the 1968 Buick, 
the subject of the federal indictment. Thus, it appears 
that petitioner pled guilty to an entirely different crime 
involving possession of another car. 

(16) Even assuming that the same vehicle named 

in the federal indictment was specified in the state convic~ 
tion, however, it is clear that the double jeopardy clause 
does not bar a successive Federal prosecution following a 

Court conviction arising out of the same criminal act. 
Wapnick v. United States , supra , 311 F.Supp. at 185. See 
also, Abbate v. United States . 359 U.S. 187 (1959); United 
States V. Barone , 467 F.2d 247, 250 (2d Clr. 1972); United 
States V. Vaughan , 491 F.2d 1096 (5th Cir. 1974); Martin v. 
Rose , 481 F.2d 658, 659-660 (6th Cir. 1973). 

(17) Petitioner's second claim as to the inade¬ 
quacy of counsel is equally frivolous, tiefore the petitioner 
decided to enter a plea of guilty, the Court was the first 

to address the petitioner as to a possible conflict of 
interest at trial. When the petitioner requested a separate 
counsel, the Court carefully elicited answers from the peti¬ 
tioner and Espinosa as to their financial ability to afford 
counsel. Apparently the petitioner and Espinosa had originally 


* The 1968 Buick was owned by Stephen Kmiec and was 
originally stolen in Woodbridge, New Jersey. The 
1971 Cadillac was owned by the Great American Auto 
Leasing Corporation. 
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retained Mr'l^ Martin Light as counsel (Transcript of 
April 2, 1973 at 25-26). Mr. Preminger, appearing on 
beharf of Mr. Light on April 2, 1973, informed that dur¬ 
ing the course of these proceedings, Mr. Light had been 
assigned by the Court because of Rovendro's indigency 
(Id. at 30). When petitioner requested separate counsel 
on April 2, 1973, the Court assigned the attorney who 
appeared, Marvin Preminger, as counsel for him but allowed 
for a re-designation of Marvin Light as counsel in the 
event that Mr. Preminger was not available. Co-defendant 
Espinosa was given the name of a separate counsel and the 
Court was arranging for a future trial date when petitioner 
and Espinosa indicated their desire to plead. (^. &t ). 
At this point, the Court once again personally addressed 
Rovendro and Espinosa as to any possible difficulties with 
joint counsel in their entering a g'*'''<ty plea. Both defend¬ 
ants agreed that «^>arate oeisrisel would net be necessary. 

(Id. at 36-37). At no time did petitioner claim that Mr. 
Preminger's representation was inadequate or that the pre¬ 
sence of his partner, Martin Light, was necessary. It 
should equally be noted that petitioner made no claim that 
counsel was inadequate on the sentencing date or in his 
appeal to the Second Circuit. 

Furthermore, petitioner has not indicated the man¬ 
ner in which he was prejudiced by the joint representation or 
has he even stated any potential conflicts of interest that 
might have occurred due to this type of representation. In 
all, petitioner was not deprived of his sixth amendment 
right to counsel. 

18. Petitioner's final claim of a "coerced plea" 
is equally frivolous. Although the denial of petitioner's 
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< 

plea of guilty was squarely presented to. the Second 
* 

Circuit, three different arguments have been made as to 
the manner irr which petitioner's plea was "coerced"; 
one at the appellate level, one on the sentencing uate 
before this Court and one in this petition under Title 18 
United States Code, Section 2255. 

On June 16, 1973 Mr. Light, counsel for both 
Rovendro and Espinosa sought to withdraw their guilty pleas 
on the grounds that they were denied their right to a 
speedy trial (Transcript of June 15, 1973 at 3-5). On 
appeal, appellant did not allege a lac)c of a speedy trial 
(possibly because of the fact that the government had 
twice been ready to proceed to trial) and argued instead 
that the Court failed to satisfy itself as to the factual 
basis for the plea in compliance with Rule 11, F.R. Crim. P. 
Now, in this petition, Rovendro claims that the plea was 
coerced because of some tacit or implied agreement between 
Martin Light and Assistant United States Attorney Vincent 

tiy*^ 

Favorito which was not complied with^because of a "prejudiced 
judge who appeared in too much of a hurry to complete the 
proceedings" (Petition at 3). 

As to the first claim, Mr. Light confirmed the 
fact that Mr. Favorito and Mr. Boyd had made a decision not 
to dismiss this indictment, even after they were apprised of 
the State Court conviction (Transcript of June 15, 1973 at 
5-6). Additionally, at the date of the pleading, petitioner 
responded "No" when as)(ed if either "the District Attorney's 
Office, your attorneys, the Court or anybody else" made any 
promises as to a sentence (Transcript of April 2, 1973 at 
39-40). When as)ied if the plea was "an entirely voluntary 
one", Rovendro responded "Yes". (^. at 40). At no time 
did petitioner or counsel allege that any plea bargains with 
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the United States Attorney's Office had been made, or that 
petitioner Rovendro was opt tting with any understanding 
other than an unsubstantiated hope that his federal sentence 
would be concurrent with the State's. Disappointment with 
a sentence is not a ground to consider a withdrawal of a 
plea where no promises as to sentence were ever made. 

( United States v. Needles , 472 F.2d 652, 654-656 (2d Cir. 

1973); United States v. Norstrand Corp ., 168 P.2d 481, 482 
(2d Cir. 1948). 

Finally, petitioner's claim that a "prejudiced" 
judge was in "too much of a hurry" to complete the pro¬ 
ceedings is directly contrary to his argument of delayed 
prosecution at the time of sentence. The government was 
ready to proceed to trial with witnesses both on April 17, 1972 
(Transcript of April 17, 1972 at 8-11) and on April 2, 1973 
(Transcript of April 2, 1973 at 12-16). Although the Court 
indicated some difficulty with the trial continuing into the 
following wee)c, (April 2, 1973 was on a Monday), Mr. 

Preminger indicated that although a plea was highly li)cely, 
if his clients proceeded to trial, he contemplated waiving 
a jury trial which would foreclose any scheduling difficul¬ 
ties. (^. at 12) . Thus, neither the Government nor the 
Court denied petitioner a speedy trial. On the other hand, 
the Court did not rush the petitioner into a plea before he 
considered rhe consequences. When petitioner indicated his 
desire for separate counsel, the Court made arrangements for 
separate counsel and started to schedule a future appearance 
in Court for the newly assigned counsel. It was the peti¬ 
tioners who then Interrupted the Court with their desire to 
plead guilty at that time. 

In all, there were no dilatory actions talcen 


by the government or by the Court, as there was no pressure 
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brought by anyone to "cov^rce" the plea of guilty, ’in 
short, the plea was voluntary and it foreclosed petitioner 
from questioning the sufficiency of the evidence.. See, 
United States v. Smith , 407 F.2d 33, 34-35 (2d Cir. 1969). 
In short, there are no allegations brought in the petition 
which would warrant a hearing under Title 28, Section 2255 
or for a vacation of* sentence. 


ipm s/o'briFn 
A ssistant U.S. Attorney 


Sworn to before me this 
^ay of May 1975 j 
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What Judge wab that? 


I don't recall. 
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Q You don't recall. But in any event; you had 

a three year concurrent sentence, arising out of your July 


1971 arrest? 


Yes. 


And when did you start that sentence? 

I think February '72. 

February 1972. And have you finished that se 


tence? 


Yes. 


When did you finish that sentence? 

April '74. 

And now you are under federal sentence from 


Judge Rayfiel, right? 


Yes. 


Q Now, this case, the one that was pending befor 

Judge Rayfiel, under Indictment 71 CR1147 was set for a trial 
date on April 17th of 1972. Do you remember that date? 

A Yes. 

Q And do you remember being in this courtroom? 

A Yes. 

Q And at that time were you incarcerated under 

that three year concurrent sentence that you received in the 
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Yes, I was. 


Q Would I be correct in saying that you were 

brought down from Sing Sing to this courtroom? 

A Yes. 

Q Now, at that time — by the way, who represented 

you in the State Courts? 

A Martin Light. 

Q On all occasions? 

A Yes. 

Q And did Martin Light represent you in the 

Eastern District on the indictment number that I mentioned? 

A Yes. 

Q And was he present at youi arraignment? 

A Yes. 

Q Was he retained or assigned? 

A On arraignment, retained. 

Q And later he was assigned? 

A Assigned. 

Q And in April — on April 17th, 1972 was Mr. 

Light present here in court with you? 

A Yes. 

Q And did you discuss your case with him? 

A Yes. 


f T 
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Q In 1971, when you retained Mr. Light, did you 

know if he had any partners who were associated with him? 

A Yes, I did. 

Q Do you know their names? 

A Preminger and Meyer, I believe. 

Q Mr. Preminger and Mr. Meyer, is that correct? 

A . Yes. 

Q Did you know them personally? 

A Personally, no. 


correct? 


You dealt primarily with Mr. Light, is that 


Yes. 


Did you ever discuss your case with Mr. Meyer 


or Mr. Preminger? 


Q I believe the name of the law firm was 

Preminger, Light & Meyer, is that correct? 


Right. 

Did you ever go to Mr. Light's office and 


discuss the case with him? 


Yes. 


This particular case, the federal case? 

I was there once or twice. 

But in any event, in April of 1972, when you 
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were discussing the case with Mr. Lights you were th':n incar¬ 
cerated at Sing Sing, correct? 

A Ye«». 

Q What was the nature ~ give his Honor the 

details of that discussion that you had with Mr. Liaht. 

A Well, the discussion was that the rase, the 

United States Attorney says the case was no good, it was a 
meatball case, that they just wanted a conviction, take a 
plea and I'd get a concurrent sentence. That was it. 

Q That's the conversation that you had with Mr. 

Light or Is that the conversation he had with you? 

A W. at? 

Q Who said what exactly? 

A He said it. 

Q That's what he said? 

A Yes. 

Q What happened on that date, 1972, do you 

recall? 

A No. 

Q Do you recall whether or not a motion was made ' 

dismiss your cese on the grounds of double jeopardy? 

A Yes. 

Q Do you remember when that was made? 

A No.. I don't. 


t • 
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Q Did Mr. Light discuss that vith you? 

A I don't recall. 

Q Was there any discussion with you that — that 

you and your attorney — that the charges that were pending 
in Federal Court before Judge Rayfiel were exactly similar 
to the State charges that you had entered a plea of guilty to 

A Yes, it involved the same car. 

Q What happened, the next thing that happened in 

your case? By the way, you didn't take a plea on that day, 
April 17, 1972? 

A No, I didn't. 

Q Right? 

A I didn't. 

Q Did you tell this conversation to anybody 

else? I 

A No. 

Q So the only people who supposedly know this 

conversation is yourself and Mr. Light, is that correct? 

A Yes. 

Q Now, the next time you appeared in court was 

in April of 1973. Do you remember that? 

A Yes. 

Q Exactly April 2, 1973? 

A Right. 
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2 

Q 

And at that time were you still under State 

3 

sentence? 


4 

A 

i 

1 

Yes, I was. 

5 

* Q 

In other words, you weren't out on bail or 

6 

parole? 


7 

A 

I was still in State prison. 

8 

Q 

1 

From April of '72 until April of '73, had you 

9 

m 

discussed your case with Mr. Light, or anybody of hie law 

10 

firm? 

• 

11 

A 

No’. 

12 

Q 

And would I be correct in saying that you were 

13 

brought to 

the pen out here, is that correct? 

14 

A 

Yes. 

15 

Q 

And was Mr. Light present on that date? 

16 

A 

wo. 1 

17 

Q 

1 

Do you recall who was present? 

18 

A 

Mr. Preminger. 

19 

Q 

And did you discuss that case at all on that 

20 

date with Mr. Preminger in the pen or in the courtroom? 

21 

A 

No. 

♦ 

22 

Q 

Did you at any time mention to Mr. Preminger 

23 

that — let 

me put it — I will withdraw that. V7hen Mr. 

24 

Preminger appeared, did you ask .him where Mr. Light was or ‘ 

25 

did he tell 

you he was representing you today? 


s 








1 


Rovendro-direct 


14 



2 

3 

4 

5 I 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 I 


A I asked him, he said he couldn't make it. 

Q And what else, what was the rest of the con¬ 

versation? 

A That was about it, H‘i said he couldn't make 

it and he didn't want to represent me because he wasn't 
familiar with the case. And he wanted a postponement. 

Q And what happened? 

A The outcome was, I took a plea. 

Q And did he discuss the facts of the case with 

you? 

A No. He wasn't f 2 uniliar with it. 

Q Did he discuss a plea with you? 

A No. 

0 Do you know to what charge you pleaded guilty? 

A Inters^-nte transportation of a 1968 Duick. 

Q At the time you took the- plea, do you recall 

that Judge Rayfiel questioned you concerning your plea? 

A Yes. 

Q Do you remember that? 

A Right, 

Q And by the way, was there a co-defendant 

present with you' at that time? 

A Yes, Christopher Espinosa. • 

Q Who was his.lawyer, if you know? 






o 
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2 

A 

Martin Light. 

3 

Q 

And did fdr. Preminger represent him on that 

4 

I date, also? 

1 

5 

A 

Yes, 

6 

Q 

Did he take a plea also? 

7 

A 

Yes. 

8 

9 

Q 

you? 

And do you recall that Judge Rayfiel questioned 

• 

10 

A 

Yes. 

11 

Q 

Concerning your plea? 

12 

A 

Yes. 

13 

1 ^ 

And do you remember Judge Rayfiel asking you 

14 

if your plea was voluntary? 

15 

A 

Yes. 

16 

Q 

And whether any promises had been made to you? 

17 

A 

Yes. 

18 

Q 

And you denied that, is that correct? 

19 

A 

That's correct. 

20 

Q 

Now, did you tell Mr. Preminger on that date. 

21 

the date 

you took your plea in April of '73, that Mr. Light 

22 

had made 

an arrangement with Mr. Favorito that you were to 

23 

obtain a 

concurrent sentence? 

24 

A 

No, sir. 

25 

Q 

At the time you took the plea, was it your 

• 

■ 



' V 
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2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
.21 

22 

23 

24 


understanding, as far as you were concerned, that the arrange 
ment that Mr. Light had told you about between him and Mr. 
Favorito was the reason you took the plea, is that correct? 

A lAiat's right. 

Q As far as you \ ' concerned in your own mind, 

you expected to receive a c , rent sentence from Judge 
Rayfiel, is that correct? 

A That's correct. 

Q No doubt about that? 

A No doubt. * 

Q And obviously you didn't obtain a concurrent 

sentence, is that correct? 

A That's correct. 

Q Judge Rayfiel sentenced you. Do you recall the 


sentence? 

A Three years consecu 

Q And that was to start after you finished your 

State time, is that correct? 

A Yes. 

0 Assuming Judge Rayfiel had lived up — I will 

» 

withdraw that. Assuming your sentence was a concurrent three 
year sentence, would you. have finished your time as of this 
date? 


live. 


25 


A 


Yes 
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When would you have finished your incarceration 


April of '74. 


And the date of sentence was June 15, 1973. 


5 Was it in the seune courtroom again? 


A Yes. 

Q Were you still at Sing Sing? 

A Yes. 

Q And had you spoken to Mr. Light or Mr. 

Preminger from the date of your plea until the date of your 
sentence? 


Mr. Light represented you on June 15th, 1973, 


; c 


is that correct? 


day? 


Yes. 


And did you discuss or talk to Mr. Light that 


A Yes. 

Q And by the way, there was another defenaant by 

the name of Rowe who was also sentenced on June 15th, isn't 


that correct? 


Yes. 


sentenced? 


Were you present in court when Mr. Rowe was 


Yes, I was. 


3 
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Q . And Mr. Rowe received a sentence of imprison¬ 
ment from Judge Rayfiel# isn't that correct? 

A That's correct. 

Q And then your cane was called after his, is 

that right? 

A Yes. 

Q And did you give Mr. Light any particular 

instructions when your case was called? 

A Yes, I did. 

Q Tell his Honor what you told Mr. Light. 

A I .told him, "Withdraw my plea." 

Q What reason. 

14 A "I see Rowe got two years," somebody wasn't 

15 holding up to the bargain. 

16 Q You had assumed Judge Rayfiel had sentenced 

17 Mr. Rowe to two years, and because ha -- of his background 
1® and your background, you assumed if he obtained a two year 

sentence, you would have received at least two or more? 

20 A That's right. 

21 Q As a matter of fact, you were right because 

22 Judge Rayfiel sentenced you to three years, is that correct? 

23 A That's correct. 

'24 .0 ■ And you asked Mr. Light to withdraw your plea 

25 on June 15th, 1973? 
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A Right, yes, A 13? 

Q And that was because you didn't receive the 

sentence that you assumed you were promised? 

A Right. 

Q And you want the Court to specifically perform 

the sentence keep the promise that was made to you, is 
that correct? 

A That's correct. 

Q Now, is there anything else that you would like 

the Court in connection with the facts surrounding 
this matter that I may have omitted to ask you. about? Have 
we covered everything? 

A , Yes. 

MR. ELEFANT: I have no further questions at 
this time. 

) . 

THE COURT: Ms. O'Brien. 

CROSS-EXAMINATION 
BY MS. O'BRIEN: 

Q Mr. Rovendro, you stated that you entered a 

plea in Queens in September 30th, 1971, is that correct? 

A Yes. 

Q And to what crime,specifically, did you enter 

a plea of guilty? 

A Criminal possession of stolen property. 
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Q All right. And you testified that It was on 

this occasion that you had this discussion with Mr. Light? 

A Yes. 

Q Is that not correct? 

A Yes. 

Q Can you please tell us exactly what Mr. 

Light told you and what you said to Mr. Light on th^t 
occasion? 

THE COURT: Just a moment. Will you repeat 
that question. 

(Read) 

THE COURT: What's your answer to that? 

THE WITNESS: On that occasion, ll)ce I said, 
he said the United States Attorney said the case was 
^ nothing. 

Q It was his word, "nothing"? 

A Yeah, the case was a nothing. Meatball case. 

Q Was that his words or your words, "meatball 

case"? 

A His words. ^ 

0 He used the words "meatball case"? 

A Yeah. 

0 What did you understand him to mean by a 

meatball case? 
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A Just llks I said, the case was nothing, there 

was no case there. ' 

Q What else did he say? 

A He said — 

Q Did you ask him why the United States Attorney 

didn't just dismiss the case ♦ ai i or something of that 
nature? 

A He was told not to. 

Q Who told you not to? 

A He was told not to. 

Q He was told not to dismiss the case? 

A That'r* right. 

Q Who told him not b* dismiss the case? 

A His superior", I guess. 

) Q You are referring to the United States Attorney, 

he was told not to dismiss the case? 

A I believe so. 

Q What did Mr. Light say to you? 

A They want a conviction on paper, to take a 

plea and get a concurrent sentence. 

Q Did Mr. Light tell you that Mr. Favorlto had 

told him they just wanted a conviction on paper? 

A That's right. 

0 And what else, did he say anything else? 
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A 140 


Q Did Mr. Light tell you that Mr. Favorito had • 

tcld him that he was going to recoimnend a concurrent sentenc 
A Recommend, no. 


sentence? 


That he would somehow get you a concurrent 


Yes. 


Q So Mr. Light told you that Mr. Favori*to told 

him that he would get you a concurrent sentence? 

A True, right. 

Q Was there any other conversation that you had 

with Mr. Light on that occasion? 

A Not that I recall. 

Q Can you tell us how many times you met with 

Mr. Light prior to April of 1972 to discuss this particular 


case? 


None that I recall. 


None that you recall? 

That's right. 

Did you have any phone calls with Mr. Light 


concerning this particular case? 


What? 


about. 


Before this meeting in the pen, I'm talking 


I was in State prison then. 


... • 
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Did he meet you in the prison? 


Did you ever go to his office? 

I was in State prison. 

So you never went to his office accoropemied 


by prison authorities? 


And you never called him? 

I might have called him once/ twice. 

Did he have any discussion conceriing this 


double jeopardy issue? 


At that time, no. 

Prior to this meeting in the pen? 


Q Were you satisfied jrith the representation 

you were receiving by Mr. Light up until this meeting in the 


pen? 


Yes. 


Q Were you satisfied with the representation you 

had by Mr. Light and Mr, Preminger before the date of the 


sentencing? 


Well, for the plea I wasn't satisfied. 
At the plea you weren't satisfied? 
That's right. 
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oz Mr. Light? 


appear? 
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You weren't satisfied with \rho, Mr. Preminger 


I felt Mr. Light should have been there. 

So you were not satisfied because he didn't 


Because he wasn't there. Mr. Preminger wasn't 


familiar with the case. 

Q Did you — ’^p until the date of the plea in 

April of '73, were you satisfied with the way Mr. Light was 
handling your case? 

A Yes. 

Q Let's turn to April of 1973. Did you have a 

discussion with Mr. Preminger prior to appearing in court 
here on that date? 


Q Did you have a discussion with Mr. Preminger 

during the course of the proceedings in court? 

A Yes. 

And isn't it a fact that you told Mr. Premingei 
at that time that, "I wish to enter a plea of guilty"? 

A True. ' 


at that time? 


What motivated you to enter a plea of guilty 


Because of the deal with the concurrent 
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sentence. 
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Did Mr. Preminger tell you that they had a dea. 


on the concurrent sentence? 


Mr. Preminger wasn't 


familiar with the 


case at all. 


What did Mr. Preminger tell you after you had 


told him you wanted to plead guilty? 

A He told mo nothing. 

Q Isn't it a fact that Mr. Preminger initially 

anticipated going to trial without a jury? Had you had any 
discussion about this? 

A Yes. 

Q Did you inform Mr. Preminger that you were goir g 

to trial without a jury on this very day? 

A Yes. 

Q And that you were ready to proceed with Mr. 

Preminger if you had gone to trial on that day? I am talk¬ 
ing about April -- 

A Well, I had no choice — 

Q I'm talking about April 2, 1973. 

A I had no choice but to proceed with him 

becus. the Jud,e, your Honor took Marty Liaht off the ceae. 

He assigned Mr. Preminger. 

Q Well, were you prepared to go to trial on 
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A 144 


You weren't prepared to go to trial? 


Were you prepared to go to trial on a sub¬ 


sequent date? 


Why; were you going to enter a plea of guilty? 


A Yes. 

Q So it was your own free will and decision to 

enter a plea of guilty on April 2nd, 1973? 

A With that promise, yes. 

Q With the promise that was given to you a 

year prior in April of 1972 solely by Mr. Light? 

A My attorney, yes. ^ 

Q Did you ever request to spaaX yourself to the 

Assistant United States Attorney handling the case? 

A No. 

Q Do you recall Judge Rayfiel on April 2, 1973 

making a statement to you, asking you if any promises had 
been made by your lawyer to you? 

A Yes. 

Q You remember him saying that, don t you? 

A Yes, 1 do. 
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Q What did you respond to that question? 

A No. " , 

Q And you answered that question In the negative 

even though you believed that there had ^een a prior repre¬ 
sentation made to Mr. Light? 

A Right. 

Q Do you recall the Judge at that time informing 

you of the penalties on the federal charges» that you could 
got up to five years imprisonment? 

A Yes# I recall. 

Q You were aware of that? 

A Yes. 

Q And yet you still never brought it to the 

Court's attention that you expected or that you were 
promised a concurrent sentence? j 

A Can I say something? I never been in Federal 

Court before. I been in State Courts many times. And over 
there when you make a deal you make it with the District 
Attorney and everytime they ask you# "Have you been promised# ’ 
you, as always say no. It's a formality; I never been in 
the Federal Court.’ The State Court, it's a formality.’ 

Have you ever been promised something?" You say# no. 

THE COURT: It would be better if you speak 
as clearly and distinctly as you have in the last 
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Q So aside from that promise, the one promise that 

r 

you feel was made to you, aside from that one promise, you 
were satisfied with the joint representation of Mr. Preminger 
as you entered the plea of guilty? 

A Mot really because I dln't think It would make 

no difference. I was going to get a concurrent sentence. 

Q I see.. Aside from that Issue, was thpre any¬ 

thing else about Mr. Preminger's representation of you that 
you disagreed with, at that time? 

A He wasn't faxolllar with the case whatsoever. 

Q All right. Did you feel that there was any 

conflict of Interest between you and Mr. Espinosa In enter¬ 
ing that plea of guilty? 

A Well, If I wasn't aware of the promise, yes, 

I would never accept It. Not for both of us. 

Q For an entry of a plea of guilty, entering a . 

plea, yes. I'll accept It. 

Q So, In other words. If you had gone to trial 

you would want separate counsel. Is that not a fact? 

A Yes. « 

Q But you decided not to go to trial? 

A Yes. 

MS. O'BRIEN: No further questions, your 

Honor. 


• T T 
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THE COURT: Are you referring now to the 12th ' 

of April '73? 

MS. O'BRIEN: The 2nd of April, 1973. 

Q On that occasion were you present during a 

discussion that was held between yourself, myself. Judge 
Rayfiel and Mr. Mark Landsman, another attorney, in the 
chambers of Judge Rayfiel? 

A Yes. 

0 Prior to going to ch 2 unbers on that occasion 

had you discussed this case at all with Mr. Rovendro? 

A 1 don't think so. 

Q Did there come an occasion that we left chambers 

and went into open court? 


Yes. 


Q And that Mr. — all the defendants were 

produced in open court, is that not a fact? 

A Yes. 

Q Now, on that occasion had you discussed any 

of our discussions in chambers with any of these defendants 
before they were brought out in open court, do you recall? 

A Well, I recall speaking to the two defendants, 

meeting them and discussing the case with them in the pen 
adjacent to this courtroom. 
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And can you recall approximately for how long 


a period of time you had that discussion? 


Q And could you please tell us exactly -- did 
this discussion occur immediately before they were brought 
out or was it some time during the course of the proceedings 
on April 12th, after they had already been brought out? 

A I don't remember that. 

Q Can you please tell us what you said to Mr. 

Rovendro and what Mr. Rovendro said to you? 

A Well, I can't recall with particular defini¬ 

tiveness as to who said what to whom. I can just tell you 
that they were upset, both of them, that Mr. Light wasn't 
there. - 

THE COURT: Who was upset? 

THE WITNESS: Rovendro and Espinosa. I explained 
to them that he couldn't be present, that he had 
another engagement elsewhere, that he had given me 
an outline of the case and that I was aware of the 
legal questions in the case and that I thought I 
could represent them adequately at this proceeding. 

We then went ahead and discussed the question of 
the disposition in the case, and I.believe that there 
was a time we came to the bench to discuss whether 
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there should be a trial or a plea and after some 
colloquy at the bench we then returned to the pen 
to further discuss what action we should take, whethejr 
we should try the case or whether there should be a 
disposition. 

Q And isn't it a fact that during the morning 

of that discussion you had — you were contemplating proceedj- 
ing to trial without a jxury, and that you so informed roe 


of that, is that not correct? 

A I don't remember. To be honest with you, I 

really don't remember. 

Q Let's go to the colloquy — the discussion 

that you had ii> the pen with Mr. Rovendro that you just 
referred to. 


THE WITNESS: Judge, va I directed to reveal 
this conversation between client and attorney? Does 
the nature of this proceeding rule that I must 
disclose that? Is that your Honor's direction? 

THE COURT; Yes. 

THE WITNESS: Well, there was a question 
about being able to prove the case, and we discussed 
that. They had pleaded guilty to the case in Queens 
and here they were being indicted for the seune car 
as being stolen from New Jersey. The question which 
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than comes to mind iS/ if they pleaded guilty to 
stealing the car in Queens, how could they steal the 
same car twice, if it was stolen from New Jersey how 
could it be stolen from Queens? Then the question 
came up that a prior conversations — prior conversa¬ 
tions that I was not privy to, and the feeling that 
since it was the same car, what would the sentence 
be if they pleaded guilty and didn't go to trial? 

BY MS. O’BRIEN: 

Q Let's limit our discussion to Mr. Rovendro, 

we are not intersted in what Mr. Espinosa had stated to you. 

A I can't do that. I spoke to both of them at 

the same time. I didn't draw a distinction. The case 
involved them both in the same capacity. 

Q Did Mr. Rovendro ever tell you that he had 

been Informed by Mr. Light that Mr. Favorito was going to 
somehow get him a concurrent sentence? 

A I don't think so. 

Q Did Mr. Espinosa ever make that statement to 

you during this conversation? 

A I don't recollect anybody telling me that. 

THE COURT: Where did this conversation take 

place? 


THE WITNESS: In the pen adjacent to your 
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A 151 


courtroom, sir. 

THE COURT; Were both defendemta there? I 
am referring now to Espinosa and Rovendro. 

THE WITNESS; Yes, sir. 


Q Did Mr. Light at any time during your course oi 

partnership ever tell you that he had received such repre¬ 
sentation from Mr. Favorito? 

A I think my discussion with Hr. Light Indicated 

that at one time the Assistant that was going to try the 
case wanted to have it dismissed but that his superior 
prevented it from being dismissed. 

Q But he had never informed you that Mr. 

Favorito or any Assistant United States Attorney was going 
to somehow got a concurrent sentence or recommend concur¬ 
rency? 


A I have no recollection of that. 

Q All right. Did Mr. — again, did Mr. Rovendro 

ever make that statement to you while you were having this 
discussion in the pen during the morning of April 2nd, 1973? 

A I don't remember it. 

Q Did Mr. Rovendro, at the time, d^pear to be 


concerned that he might got a consecutive sentence; was ho 
concerned over that fact? 

A He was concerned about the sentence, yes. 




r 
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Q In other words# he was concerned because he 

might#, in fact# get a consecutive sentence# is that not 


correct? 


He was concerned about the sentence • That was 


the discussion# what would the sentence be. Why wasn't Mr. 
Light here? He said he discussed this with Mr. Light. I 
was here . He didn't know what the sentence would be . 

Q He discussed what with Mr. Light? 

A The case. 

Q Did he say anything about he would receive a 

concurrent sentence# that Mr. Light had made such represen¬ 


tations to him? 


No . Not that I can remember. 


Q What# if anything# did you say to Mr. Rovendro 

in reply to his concern about a consecutive sentence? 

A My advice to Mr. Rovendro was that based upon 

the colloquy with the Judge# and from what comments the 
Judge made# both on the record and off# and the nature of 
the case# was that it seemed to me as though if he gave a 
sentence# it would be concurrent. 

^ e 

0 Were there any comments made off the record 

in the absence of a Court Reporter? 

A 1 don't remember. But I know I had a certain 

feeling about the Judge's attitude toward the case# and 
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something else was said." So, I think that's ray best 
answer. 

Q But you were also aware that the Judge had 

made the statement to you, I'm reading from Page 8, "I ^un 
addressing rays'"’.f to both of you," meeming you and Mr. 
Landsman, "that you may want to talk to them about it with¬ 
out giving any specific promises of concurrence of sentence, 
for one reason among others that it would be very difficult 
to do it in this case anyhow because of the tenure, the 
tenure, not the tenure, but the length of the sentence these 
two are now serving is in limbo," do you remember the Judge 
making that statement to you. 

A Not specifically, no. 

Q Your testimony is based upon the conversa¬ 

tions that you had with the Court, you arrived at a conclu¬ 
sion that they would probably receive a concurrent sentence, 
is that a fair representation of your understemding at the 
time? 

A Yes. 

Q What did you say to Mr. Rovendro concerning 

that? 

A I told him my opinion. 

Q What was that, sir? 

A That based upon what the Judge had said, based 
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upon the type of charges that they were# based upon the 
fact that they were really almost — basically the seune 
charges for which they had already been serving time, that 
in my opinion the sentence vrould be — there would probably 
be a concurrent sentence. 

Q Did you promise them a concurrent sentence? 

A No. 

Q Had you ever yourself personally received any 

promises from Mr. Favorito, myself or emyone in the United 
States Attorneys' Office? 

A No. 

MS .O'BRIEN: I have no further questions, 

14 your Honor. 

15 CROSS-EXAMINATION 

16 BY MR. ELEFANT: 

17 Q Mr. Preminger, how long are you practicing 

18 law? 

19 A Since 1955. 

20 Q Have you been engaged in any specific area of 

21 the law as your specialty? 

22 A I would say criminal law is my specialty. 

23 Q And how many criminal cases have you handled 

24 since you have been in practice? 

25 A Over a thousand. 
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THE COURT: I was waiting for some reasonably 



3 

conservative figure. You say about a thousemd or 
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more? 
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1 
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THE WITNESS: Yes, 
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Now, 
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That is both as a D.A. and as a — 
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WEre you .also involved on the proseciitorial 
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side? 

i 
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A 

Yes, I was. 


1 

11 

0 

For how long a period of time? 



12 

A 

Five years. 


/ 

13 

Q 

And since that time you have been engaged as 



14 

a private 

practioner, correct? 


f 

t 

15 

. A 

Yes. 



16 

Q 

And you've interviewed memy, many clients, is 



17 

that correct? 


1 

18 

A 

Yes. 


j 

1 

19 

Q 

And during the course of these interviews, do 
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\ 

1 

20 

you get a 

certain feeling about a client's particular feel- 
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^ c 

21 

ings, motivations or attitudes when you interview them? 
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A 

Some times. 
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i 

23 
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And you testified earlier that you don't 
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recall emy 

specific mention by Mr. Rovendro that he recalls 
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receiving 

a promise that he would receive a concurrent 
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sentence, isn't that cor-ect? 

A That's right. 

Q Is it possible he may have mentioned that to 

you but you don't specifically recall that? 

A It's possible. 

Q All right. And could you discern from Mr. 

Rovendro's conduct during the course of your conversations 
with him that subjectively he was — he believed that he 
was to receive a concurrent sentence from Judge Rayfiel, 
in connection with his State charges, from the interview 
that you had with him that day? 

A No. 

Q Now, do you recall if he mentioned everything 

that Mr. Light had revealed to him or is it possible he may 
have omitted telling you what his conversations were with 
Mr. Light? 

A ■ My only recollection regarding Mr. Light's 

involvement was that the clients were hostile toward me for 
being there; that they expected Mr. Light since he knew the 
case, and that they viewed my appearance at this moment as 
Inopportune. 

0 Hell, I wimt to refer to some of the minutes, 

and I know you don't recall exactly all the minutes, but it 
seems from reading the minutes that at one particular tlr^ 
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the Queens case, the Federal case. 

Q So you represented him on all of those cases, 

is that correct? 


I 


A Yes. 

Q And can you recall how many times that you 
met with him and discussed with him, let's say, all three 
of these cases? 




A Could be ten times, could be twenty times. 

Q And you don't have cmy specific recollections 

of your discussions that concerned the particular charges? 

A Oh, yes. I remember definitely discussing 

this case. I did on numerous occasions. 

Q Numerous occasions. Did you ever call him up 

on the telephone to discuss this case, do you recall that? 

A I don't recall how it came about. We could 

have been in Queens, in court in Queens and we discussed 
this case or we could have been over here. I could have 
stopped up the — could have stopped up the office emd we 
could have discussed it. 

Q Were you present in court when Mr. Rovendro 

m 

and Mr. Espinosa were first brought in on the Magistrate's 
warrant on October 12, 1971? 

A Yes. 

Q You were present during that time? 
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A Yes. 

Q And at that time did you have a discussion 

with emy Assistant United States Attorney concerning this 
case? 

A Well, all I can say is I'm pretty sure 1 

discussed it because I know my procedure. 

Q You don't recall the date that you had any 

discussions, is that correct? ^ 

A No. 

-Q Did you have discussions with the Assistant 

United States Attorney that was assigned to this case? 

A I believe so. 

Q Was that Mr. favorlto? 

A I had spoken to Mr. Favorlto on several 

occasions. I don't recall if he actually hwdled the 
arraignment before the Magistrate or not. 

Q I see. How many times did you meet in person 

with Mr. Favorlto? 

% 

A I'd only be guessing. It would be three^ 

it could be nine. Several times. 

Q Did you ever have telephone conversations 

with Mr. Favorlto concerning this case? 

A Yes, several times; 

Q Could you please tell us what the instance 
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of the conversations that you had with Mr. Favorite was? 

A At the arraignment before the Magistrate, I 

was a little upset because I couldn't believe that they were 
being arraigned for the same car here that they were arrested 
for in Queens. 


Q Did you bring this concern to the attention 

of Mr. Favorito? 

A Well, whoever I spoke to. If it was’him, I 

remember speaking — in fact, I even argued with the 
Magistrate how he co\ild set a $10,000 surety bond on this 
case. 

Q Let's get to the discussions that you had 

with Mr. Favorito. 

A Now, I spoke to Mr. Favorito on several 

occasions in reference to this case. I said they are being 
charged with a one count indictment for stealing a car from 
New Jeiaey, or transporting it in interstate when it's my 
understanding that they were arrested at Kennedy Airport 
for stealing a few cars from the parking lot. 

So, Mr. Favorito stated to me that I should 
get a transcript of the case in Queens showing the disposi¬ 
tion, showing the Indictment and the charges. And ha 
wemted — because at first they thought it was different 
cars. I think Mr. Favorito said he was arrested for the 
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Stealing of a Cadillac. So^ I said, no, it was also a 
Buick. So I got the papers, which I discussed with Mr. 
Favorite and he said that he would take it up to his 
superiors to see if they will dismiss the indictment. 

Being it’s the identical car in Queens. And Mr. Favorite 
came back to me and said he spoke to Mr. Boyd and Mr. Boyd 
refuses to dismiss it. 

Q Did Mr. Favorite ever tell you that this was 

a case that they were interested in getting a paper convic¬ 
tion, a conviction on paper, did he ever make that statement 


to you? 


I don't recall. I may have taken it upon 


myself and said it to the defendant. 

Q Did Mr. Favorito say this? 

A I don’t recall him saying that. 

Q Did Mr. Favorito ever tell you that he would 

recommend that the sentence run concurrent with the State 


: O 


sentence? 


Q Did he ever tell you or lead you to believe 

in any manner, shape or form that this senterfee would be -- 
would run concurrent with the State sentence? - 

_A That was our feeling. Mr. Preminger and 

myself'a feeling. Mr. Favorito never said that. 


»«f. 
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He never said that? 


All right. Were you present on April 17, 


1972 in this court before Jt ge Rayfiel? 


What date was that? 


April 17, 1972. 


For what purpose? I don't recall the date. 


If you would tell me what the proceeding was 


This was a date that was originally schedviled 


as a trial date. 


Possibly. 


All right. Do you recall appearing on behalf 


of Mr. Rovendro in 1972? 


I appeared many times. I don't have a 


recollection ot that exact date. 


Do you recall appearing and making a motion 


to have the case dismissed on the grounds of double jeopardy 


before Judge Rayfiel? 


I think we discussed it with Mr. Favorito 


and I think we may have made it orally. 


You made the — do you recall making an oral 


motion before Judge Rayfiel? 


Yes. 


All right. Now, on this occasion did you 




% 
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have an occasion to discuss this case with Mr. Rovendro? 




3 

A Every time I was with him in Federal Court 




4 

or on other occasions we discussed the case. 


■ 

V 

5 

1 Q On this occasion, the day that you appeared 




6 

1 to — the day that you made a motion to dismiss on the 




7 

grounds of double • jeopardy, now, on this day did you tell 




8 

1 Mr. Rovendro that you could get this case to run concvirrent 


\ 

. / 


9 

i 

with the State case? Did you ever tell him that? 



10 

A I'm pretty sure I told him on many occasions 


y 


11 

that there should be no problem, that the sentence should 




12 

be together. 

1 




13 

Q Did you ever tell him that Mr. Favorito had 




14 

1 promised you that this would run concurrent? 

i 

V 

\ 
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Q You never told him that? 








17 

A No. 


, 


18 

Q Would you tell us in your own words what you 


. \ 

i 

19 

did tell him about the sentence? 


, 4 

} 

i 

20 

A Well, my feeling of this case was, first of 



: C 

21 

all, I was very — 



22 

Q We are interested in what you told him. 


» ( 

, 

23 

A I told him, I said, I can't understemd how - 




24 

they could have an indictment in this case to begin with 


? ■ 

t 
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25 

on a '6t Butck which was stolen months before, but be that 
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as it may# you are indicted. I don't know what the point 
is, I don't know what they are looking for oi what they want.' 
The question of double jeopardy cciir.e up. 

Q What did you say about double jeopardy? 

A Technically I don't think it fit into 

the category of double jeopardy. 

Q Did you tell him this? 

A I think we discussed itl T don't know the 

exact words. I said, I think that if we went to trial my 
honest opinion I thought we could win the case. 

Q You told him this? 

A We discussed about going to trial because 

there is no — 

Q Did you tell him that you could win the case? 

A You can't guarantee anything. 

Q What did you tell him? 

A I said, "I think if we go to trial on this 

case we have a good chance to win this case, if you want to 
go through a trial. Dut my feeling, I don't see how you 
can get hurt on this case sentence-wise." So, sometimes 
it's — the defendant rather not not go through the time 
or whatever — I was going to say time and expense of a 
trial. In this case, we were assigned. 

Q Could you please tell us to the best of your 
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memory your exact words concerning the likelihood of 
concurrency? 

A Well» it was just a feeling that you have 

being aui attorney. 

Q Did you tell him this/ that it was a feeling? 

A I don't think those words, I said, "From my 

experience in this type of case I can't see you getting 

hurt, it's an automobile case, a '68 Buick, one car which 

• 

you pleaded guilty to, you are doing three years in the 
State. I don't see how you can get anyadditional time. 

That's my feeling." ! 

Q Did you ever guarantee that he would not get 

\ 

additional time? 

A No. 

Q Did you ever tell him of the prospect at 

least of a consecutive sentence? 

A I may have mentioned it, but the leanings and 

feelings were towards a concurrent, so, you know, my feeling 
was that he would get a concurrent sentence, a year concur¬ 
rent or two year concurrent. 

j 

Q And you convoyed this feeling to him? 

A Yes. 

Q And did you convey it in any stronger terms 
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other than a feeling? 
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A I never guaranteed him emd I never told him 

that Mr. Favorite guar 2 mteed it* but after discussing the 
case with my partner, Mr. Preminger, who took the plea, and 
he told me it was his feeling from the discussions had with 
the Judge ^uld the United States Attorney, that all impres¬ 
sions and the indication is that he was going to get a con¬ 
current. So I says, "Good, then you know, you took, the 
plea ., it was good." 


MS. O'BRIEN: I have no further questions. 
CROSS-EXAMINATION 
BY MR. ELEFANT: 


Q Did you tell Mr. Rovendro that you were in 

conversation with Mr. Favorito concerning this case? Did 
he underst 2 md that you were talking to Mr. Favorito — 

A About trying to get the case dismissed. 

Q Correct, right. 

A Yes. 

Q And did you indicate to him that you had 

discussed the entire matter with Mr. Favorito? 

A I discussed it with Mr. Rovendi^o and said, 

it was — I was pointing out, in fact I got the papers from 
Queens from the court, certified copies showing that the 
'66 Dulck that h 6 's charged with in this jurisdiction he was 
charged with in Queens. 
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Q At ainy time thereafter did you have any further 

» 

discussions with Mr. Light concerning this double jeopardy 
issue? 

A There may have been conversation — a conver¬ 

sation where I felt that we still were in sound legal 

I 

I 

ground and that we would plan to proceed with the trial of 

the case. • 

Q So after you had made your conclusion based 

upon your legal research on this double jeopardy issue, had^ 
you ever promised Mr. Light that you would dismiss the 
indictment? 

A No, I don't believe I ever promised I would 

dismiss the indictment. 

Q And again, after this conclusion, after legal 

research on the double jeopardy grounds, did you ever tell 

that you could, 1. some way, obtain a concurrent sentence 
for Mr. Rovendro with his State Court sentence? 

A I don't believe I ever said that to Mr. Light 

« 

or any other attorney. 

Q Did you ever tell him that this•was a paper 

conviction? 

A I never used those words. 

Q Did you use any words to that effect, that 

you were only interested in getting a conviction on paper 
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and didn't care if the sentence was consecutive or concurrent 
A I would never have saia that. This was a 

significant case in the Office. 

Q This was considered by you a significant case, 

is that right? 


A Yes, it was. 

Q And isn't it a fact that at any time ..that you 

were called to be prepared for trial you were in fact pre¬ 
pared for trial? 

A I was. 

Q And were you prepared for trial on April 17, 

1972? 


A 

Q 

counsel on 


I was so prepared. 

And you conveyed your preparedness to defense 
that day? 


A I did. 


Q And to the Court that day? 


A I did. 


THE COURT: Did your research involve the 
question of double jeopardy? ^ 

THE WITNESS: Yes, it did. 

Q Isn't it a fact that your decision to dismiss 

the indictment or not, on double jeopardy grounds, was to 
bo made solely upon the legal issue of did double jeopardy 
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A Yea, that was our conversation. We were con¬ 

cerned about the double jeopardy issue emd once we were 
satisfied that we could successfully turn back any motion on 
double jeopardy, we were prepared to proceed. 

Q And that with the exclusion of double jeopardy 

issue, is it not a fact that you had not even considered 
dismissing this indictment, is that correct? 

A That*s correct. 

Q And did you ever make any statements concern- ' 

ing the sentence to Mr. Light or Mr. Preminger or anyone at 
emy time? 

A Not to my recollection, no. 

MS. O'BRIEN: I have no further questions. 
CROSS-EXAMINATION 
BY MR. ELEFANT; 


Q Mr. Favorito, would you have notes concerning 

any conversation — 

THE COURT: Suppose you get a bit closer, Mr. 
Elefant. 

Q Do you have any notes in your file which would 

Indicate emy conversations you had with any of Mr. Rovendro's 
attorneys in this matter? 

A Any notations I would have made would have 
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